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Part | Introduction

1.1 Overview

Decarbonization objectives are driving a transition toward new and developing energy technologies across
the globe. These new technologies will affect existing energy systems, both directly by shifting the
infrastructure needs and modes of utility-scale energy supply, and indirectly by enabling the electrification
of commercial and industrial processes historically powered by fossil fuels, which in turn are projected to
massively increase the demand for clean energy.

Governments, utilities, and other private capital have already realized or considered a broad suite of new
technologies, including competitively priced wind and solar generation, electric vehicles (EVs), liquefied
natural gas (LNG), coal-to-gas conversions, small modular nuclear reactors, and green and blue hydrogen-
powered applications. But “old” technologies and systems are also primed to change as, for instance, the
electric transmission grid evolves from its historical model, with centralized generation being transmitted to
(sometimes very distant) load sites, to one that must incorporate distributed generation, energy storage,
and different load curves.

This transition will not come cheaply. Though impossible to estimate the cost with precision, McKinsey
Global Institute has estimated the global cost of the energy transition to be 7.5% of GDP on average
between 2021 and 2050, or some $275 trillion USD.2 Although this figure has been the subject of some
criticism for failing to account for the cost of business as usual,® another recent study pegged the
incremental cost of switching to renewables in 145 countries at a much lower, but still substantial, $62 trillion
USD.# In Canada, the cost has been estimated at up to $43.3 billion CAD annually until reaching net-zero
(with potential fuel savings of up to $78 billion CAD to follow).5

All of this gives rise to critical questions: Who will pay for this new infrastructure? Who will take the financial
risk associated with the (often very large) investments necessary to turn plans for EV networks powered by
fields of wind turbines complemented by energy storage into a reality? And who will reap the rewards if and
when such investments pay off in the future?

Broadly speaking, the funds for such projects may come from taxpayers, gas and electricity utility
ratepayers, or private investment (i.e., shareholders of utilities or other companies) — groups whose
sometimes differing interests may create tension. Governments pull many of the levers that dictate the
focus and pace of decarbonization efforts — including carbon taxes, carbon credits, industry-based output
limits, and direct subsidies, allowing them to allocate costs across multiple stakeholders. But private ESG-
related objectives and social enterprise are driving additional change on their own, and government
intervention may, in some cases, displace rather than enhance these private efforts. Added to this mix are
public utilities, some of which have used ratepayer (and sometimes taxpayer) dollars to not only invest
capital in their traditional natural monopoly domains, but to also expand their services into markets that
private competitors are seeking to develop. And these efforts in Canada are not occurring in a vacuum:
new technologies and infrastructure are being developed globally, and successes and failures elsewhere
will impact Canada’s path too.

2 McKinsey & Company, “The net-zero transition: What it would cost, what it could bring” (last accessed 19 May 2023), online:
McKinsey Global Institute <https://www.mckinsey.com/capabilities/sustainability/our-insights/the-net-zero-transition-what-it-would-
cost-what-it-could-bring>.

3 Karl Burkart, “Will the path to net zero really cost $275 trillion?” (31 March 2022), online: GreenBiz
<https://www.greenbiz.com/article/will-path-net-zero-really-cost-275-trillion>.

4 Mark Z Jacobson et al, “Low-cost solutions to global warming, air pollution, and energy insecurity for 145 countries” (2022) 15
Energy & Environmental Science 3343 at 3350; Steve Hanley, “Switching The World To Renewable Energy Will Cost $62 Trillion,
But The Payback Would Take Just 6 Years” (6 September 2022), online: CleanTechnica
<https://cleantechnica.com/2022/09/06/switching-the-world-to-renewable-energy-will-cost-62-trillion-but-the-payback-would-take-
just-6-years/>.

5 Thomas Stringer & Marcelin Joanis, “Assessing energy transition costs: Sub-national challenges in Canada” (2022) 164 Energy
Policy, online: ScienceDirect <https://doi.org/10.1016/j.enpol.2022.112879>
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These complexities have led to a hodgepodge of different approaches across Canada, which differ across
jurisdictions and technologies.

Yet fundamentally the overarching goal is the same: reducing greenhouse gas emissions to ultimately
achieve net-zero. The urgency of climate change demands efficient energy and climate choices, including
deciding where limited capital and resources should be deployed. Viewed through this common lens,
initiatives should seek to achieve policy objectives in as efficient a manner as possible, maximizing climate
benefits while minimizing costs to ratepayers and taxpayers. At the same time, options may also have
different distributional effects (i.e., funding through progressive rather than regressive measures) that
policymakers must also take into account to ensure fairness. To weigh these trade-offs, policy-makers,
regulators, and the public need good information.

This paper examines how recent developments in energy transition-related matters have been addressed
by stakeholders and provides guidance on how related trade-offs can be assessed more coherently going
forward. It does so by:

1. Reviewing the roles government, regulators, and investors have played in the energy transition to
date, including specific examples of programs they have undertaken;

2. Analyzing specific approaches to elements of energy generation, transmission and distribution
systems across Canada, including the adoption of new technologies; and

3. Recommending how the allocation of costs and benefits associated with the energy transition
should be considered by governments, regulators, and the public.

1.2 Recent Developments in Canada to Address the Energy Transition

Governments, regulators, and investors across Canada have each invested substantial time and money to
establish frameworks for the energy transition and to move it forward. The sections that follow summarize
the role played by each to date.

(a) Government

Greenhouse gas emissions are generally recognized to be environmental externalities that are
overproduced in private markets due to collective action / tragedy of the commons issues. As such,
governments, including those in Canada, have taken it upon their shoulders to make achieving net zero
emissions a social and political objective, achieved through a number of direct and indirect measures.®

In some instances, governments have invested to support research and development into new energy
technologies:

e In April 2022, Alberta invested $50 million to establish the “Hydrogen Centre of Excellence”, which
“supports research, development and demonstration that helps companies and entrepreneurs that
are building hydrogen technologies”.”

e In February 2023, Ontario announced the establishment of a Hydrogen Innovation Fund, to be
administered by the Ontario Independent Electricity System Operator (IESO). The Fund will invest

6 Brett Dolter & Jennifer Winter, “Electricity Affordability and Equity in Canada’s Energy Transition” (12 September 2022) at 29,
online (pdf): Canadian Climate Institute <https://climateinstitute.ca/wp-content/uploads/2022/09/Electricity-and-equity-canadas-
energy-transition.pdf>.

" Government of Alberta, “Supporting innovation in hydrogen production” (20 July 2022), online: Government of Alberta
<https://www.alberta.ca/release.cfm?xID=84287196F4D0C-07B1-300A-6 FO33DSAEEEB419A>.
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$15 million over three years to promote hydrogen (including hydrogen electricity storage), and can
be used towards existing facilities, new hydrogen facilities, and relevant research studies.®

In other instances, governments have invested directly into the development of new infrastructure:

e The Alberta government is supporting Air Products’ new natural gas to hydrogen production facility,
which is eligible for $161.5 million in grants spread across three years once the facility is running,
and an additional $15 million provided through Emissions Reduction Alberta.® The Government of
Canada also announced a federal contribution of $300 million through the Strategic Innovation
Fund’s Net Zero Accelerator Initiative to support the project. ™

e In April 2022, the Government of Canada announced $300 million in funding to support northern
and Indigenous communities launching clean energy projects such as wind, solar, geothermal,
hydro, and biomass, along with a new, streamlined service model for communities seeking to
access resources and clean energy funding. !

e In May 2022, the Government of Canada announced a further nearly $50 million for the Burchill
Wind Limited partnership to deploy renewable energy and grid modernization technologies to
support clean energy to Saint John. 2

¢ In October 2022, the Government of Canada and Canada Infrastructure Bank announced a further
$50 million in funding and project development support for the 250-megawatt Oneida Energy
Storage project, developed in partnership with the Six Nations of the Grand River Development
Corporation, Northland Power, NRSTor, and AECON Group. '

e The 2023 Federal Budget includes a commitment to invest at least $20 billion in “clean power” and
“green infrastructure” through the Canada Infrastructure Bank.#

Governments have also provided tax incentives for the adoption of green technology.'®* The 2023 Federal
Budget includes a 15% refundable tax credit for eligible investments in non-emitting electricity generation
(e.g., wind, solar, hydro, and nuclear), abated natural gas-fired electricity generation, energy storage, and
transmission projects that connect provinces and territories. The budget also includes an investment tax
credit of between 15 and 40 percent for investments made in clean hydrogen production, an expansion of
the clean technology investment tax credit to include geothermal energy systems, and an expansion of tax
incentives for carbon capture, utilization, and storage.

These investments and tax incentives can generate technological breakthroughs, promote and increase
uptake of certain technologies and projects, and encourage private investment. They may also fairly
socialize the costs of pursuing objectives that benefit broader society, rather than placing those costs on

8 Government of Ontario, “Ontario Launches Hydrogen Innovation Fund” (6 February 2023), online: Government of Ontario
<https://news.ontario.ca/en/release/1002689/ontario-launches-hydrogen-innovation-fund>.

® Government of Alberta, “Major investment moves Alberta’s hydrogen sector forward” (8 November 2022), online: Government of
Alberta <https://www.alberta.ca/release.cfm?xID=849607267B593-C193-5EAD-A975A0FFE3166990>.

' Innovation, Science and Economic Development Canada, “Net Zero Accelerator Initiative” (12 May 2023), online: Government of
Canada <https://ised-isde.canada.ca/site/strategic-innovation-fund/en/net-zero-accelerator-initiative>.

" Government of Canada, “Northern REACHE Program” (13 February 2023), online: Government of Canada <https://www.rcaanc-
cirnac.gc.ca/eng/1481305379258/1594737453888>.

2 Natural Resources Canada, “Canada invests in Indigenous Wind Energy Project in Saint John, New Brunswick” (17 May 2022),
online: Government of Canada <https://www.canada.ca/en/natural-resources-canada/news/2022/05/canada-invests-in-indigenous-
wind-energy-project-in-saint-john-new-brunswick.html>.

3 Government of Canada, “Governments of Canada and Ontario Working Together to Build Largest Electricity Battery Storage
Project in Canada“ (last modified 10 February 2023) <https://www.canada.ca/en/natural-resources-
canada/news/2023/02/governments-of-canada-and-ontario-working-together-to-build-largest-electricity-battery-storage-project-in-
canada0.html>.

4 Government of Canada, “Budget 2023: A Made-in-Canada Plan” (28 March 2023), online (pdf): Government of Canada
<https://www.budget.canada.ca/2023/pdf/budget-2023-en.pdf>.

'8 Ibid at 79, 88, 91, 93
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specific groups (e.g., utility customers) who may otherwise bear an inordinate share of the cost relative to
their means. But subsidies can also obscure the true cost of particular measures, and may be economically
inefficient (e.g., by crowding out or incenting inefficient private investment, or diverting capital and resources
to trendy projects rather than those most likely to contribute to achieving net zero).

In parallel, governments have also implemented statutory measures, such as carbon taxes, which have the
effect of imposing costs on higher-carbon sources of energy. The implementation of these programs vary
to some extent across jurisdictions and industries (e.g., output-based pricing, cap-and-trade), but the
underlying idea is the same: to efficiently incentivize private investment to shift to lower-carbon
alternatives.®

Other legislative measures implemented by governments create carbon credits and markets for them. In
addition to a longstanding, broadly applicable carbon tax, British Columbia also has a series of industry-
specific protocols to generate carbon credits directly.'” Other laws allow parties that invest in lower carbon
energy production and clean technology to commercialize the carbon reductions resulting from their
investments. These measures include the Federal Clean Fuel Regulations,'® the Technology Innovation
and Emissions Reduction Regulation’ in Alberta, and the low carbon fuel standard (LCFS) regime in British
Columbia, as reflected in the Greenhouse Gas Reduction (Renewable and Low Carbon Fuel Requirements)
Act?0 and Renewable and Low Carbon Fuel Requirements Regulation?' (and the new BC LCFS regime
reflected in the Low Carbon Fuels Act,?? not yet in force?3).

Carbon taxes (and cap-and-trade) are widely recognized as an, if not the most, economically efficient way
to achieve greenhouse gas emissions reductions. They incent businesses to decarbonize, while leaving
organizations with the flexibility to choose measures that are cost-efficient and make sense in their industry
and for their particular business. Organizations that decide, in the face of the price signals imposed by
these measures, to continue with higher-carbon activities contribute additional tax revenue, which can then
be used for other purposes (and such funds may be earmarked for climate-related programs or used to
reduce other taxes to encourage economic growth).

A challenge with carbon taxes, however, is getting the price right to achieve desired greenhouse gas
reduction objectives, due both to estimation uncertainties and the practical political challenges that can
arise in their implementation. Cap-and-trade poses additional challenges, including administrative burden
and complexity, price transparency for market participants, and ensuring that offsets reflect truly
incremental emissions reductions.

6 As the Government of Canada explains, “Carbon pricing is about recognizing the cost of pollution and accounting for those costs
in daily decisions. Putting a price on carbon pollution is widely recognized as the most efficient means to reduce greenhouse gas
emissions while also driving innovation”: see Government of Canada, “How carbon pricing works” (14 April 2023), online:
Government of Canada <https://www.canada.ca/en/environment-climate-change/services/climate-change/pricing-pollution-how-it-
will-work/putting-price-on-carbon-pollution.html>.

7 Ministry of Environment and Climate Change Strategy, “British Columbia Offset Program: Offset Protocol Policy” (1 June 2022),
online: Government of BC <https://www2.gov.bc.ca/assets/gov/environment/climate-
change/ind/protocol/bcs_offset_protocol_policy.pdf>.

8 SOR/2022-140 [CFR].

' Alta Reg 133/2019 [TIER]; as noted by the Alberta government: “The TIER system implements Alberta’s industrial carbon pricing
and emissions trading system. TIER helps industrial facilities find innovative ways to reduce emissions and invest in clean
technology to stay competitive and save money”: see Government of Alberta, “Technology Innovation and Emissions Reduction
Regulation” (last accessed 19 May 2023), online: Government of Alberta <https://www.alberta.ca/technology-innovation-and-
emissions-reduction-regulation.aspx>

2 Greenhouse Gas Reduction (Renewable and Low Carbon Fuel Requirements) Act, SBC 2008, ¢ 16 [GGRA].

21 BC Reg 394/2008 [RLCFRR].

2 Bill 15, Low Carbon Fuels Act, 3rd Sess, 2022 (first reading 9 May 2022) [LCFA].

2 The BC Government expects the LCFA to come into force on January 1, 2024: see Government of BC, “Renewable & Low
Carbon Fuel Requirements Regulation” (last accessed 23 May 2023), online: Government of BC
<https://www2.gov.bc.ca/gov/content/industry/electricity-alternative-energy/transportation-energies/renewable-low-carbon-fuels>.
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Finally, though not yet widespread, some proposed government measures may directly cap emissions by
sector or industry.?* Although these types of inflexible regulations are generally recognized to be inefficient,
they may be preferred in some instances for regulatory simplicity or to achieve other social or political
objectives.

(b) Public Utilities and their Regulators

Historically, energy utilities have been textbook “natural monopolies”?® subject to economic regulation by
public utility regulators. These regulators have generally exerted significant control over the investments
made by utilities, both into infrastructure and new technologies, though this has lessened in certain
jurisdictions that have deregulated parts of their energy systems. In all models, however, ratepayer interests
and the provision of low cost, safe and reliable energy are central.

Utility regulators now face novel questions raised by the need to achieve greenhouse gas emissions targets.
Early stage energy transition-related technologies are not necessarily the most cost-effective way to supply
power, and traditionally utilities played no or limited role in innovation. In some cases, new technologies
undermine the economic case for traditional regulation.?® And new statutory regimes that adjust or constrain
regulators’ ability to apply otherwise standard ratemaking principles have led to shifting legal paradigms.

Public utility commissions therefore also have a central role to play in enabling the energy transition. Most
Canadian regulators do not have a legislative mandate to address climate change, and have either had to
defer (to varying degrees) to government policy, or to address climate change through flexible
interpretations of their mandates. These regulators often face an inherent tension in their dual role of
adapting their approaches to match public policy objectives while also ensuring ratepayer interests remain
protected. On one hand, they can be creative, facilitating utilities’ investment of money towards innovation
and innovative products, and broadening age-old regulatory principles to the new world. On the other hand,
they must be careful in doing so, to avoid greatly increasing the cost to supply from the grid, risking grid
defection or, even more seriously, undermining the economic case for electrification altogether. At the same
time, large increases in electricity rates may be disproportionately borne by lower-income households as a
percentage of household income?” — those often most impacted by climate change, and least able to afford
the steps necessary to avert it.

Regulators across Canada have taken different approaches to these issues.

Alberta has adopted an approach intended to minimize red tape to encourage innovation in the private
sector. In 2020, the Alberta Utilities Commission (AUC) launched an independent “Procedures and
Processes Review Committee” to look for ways to improve efficiencies and streamline adjudicative
procedures,?® with almost all of the recommendations having since been adopted.?® Improvements in

2 Government of Canada, “Options to cap and cut oil and gas sector greenhouse gas emissions to achieve 2030 goals and net-zero
by 2050 — discussion document” (3 August 2022), online: Government of Canada <
https://www.canada.ca/en/services/environment/weather/climatechange/climate-plan/oil-gas-emissions-cap/options-discussion-
paper.html>.

% As explained by the Supreme Court of Canada, a natural monopoly exists when “technology and demand are such that fixed
costs are lower for a single firm to supply the market than would be the case where there is duplication of services by different
companies in a competitive environment”: see ATCO Gas & Pipelines Ltd v Alberta (Energy & Utilities Board), 2006 SCC 4, [2006] 1
SCR 140 at para 3.

% For instance, the British Columbia Utilities Commission (BCUC) has observed, in the context of both the EV charging market and
hydrogen services market in British Columbia, that to the extent aspects of these markets are competitive, full-scale economic
regulation is not necessary. See footnotes 137 and 139, below.

27 Brett Dolter & Jennifer Winter, supra note 6 at 35.

% Alberta Utilities Commission (AUC), “Bulletin 2020-17: AUC creates independent, expert committee to assist in improving
efficiency of rates proceedings” (8 May 2020), online (pdf): AUC <https://media.www.auc.ab.ca/prd-wp-
uploads/News/2020/Bulletin%202020-17.pdf> [AUC Committee].

2 Alberta Utilities Commission (AUC), “Bulletin 2020-33: Process improvements to AUC rate proceedings” (22 October 2020), online
(pdf): AUC <https://media.www.auc.ab.ca/prd-wp-uploads/News/2020/Bulletin%202020-33.pdf>.
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efficiency should serve to reduce the burden on the private sector, while also enabling the AUC to more
nimbly respond to changing energy markets.

Other regulators have become more directly involved in funding innovation for low-carbon energy solutions.
In Ontario, for example, the IESO Grid Innovation Fund and the Ontario Energy Board (OEB) have
coordinated to promote distributed energy resource (DER) projects. In March 2022, the OEB announced
four pilot projects involving testing models for using DERs — including wind, solar, and battery storage.°
The four projects total $37 million in investment, with $10.6 million coming from the IESO’s Grid Innovation
Fund and the remaining funding coming from proponents and other government and industry partners.3’

The BCUC, meanwhile, has grappled with innovation associated with the energy transition within the
standard rate setting paradigm — an approach which has resulted in disparate, but principled, outcomes.
As one example, the BCUC considered “innovation fund” requests made by related natural gas and electric
utilities, FortisBC Energy Inc. and FortisBC Inc. The BCUC approved a $24.5 million ratepayer-funded
innovation fund for the natural gas utility, 32 but refused the electric utility’s similar request for a $2.5 million
innovation fund, largely on the basis that that the natural gas utility must strive to reduce or eliminate GHG-
emitting fuel sources (which requires innovation), while the electrical utility did not face the same
pressures.33

(c) Investors
Private investment in green technologies has been substantial in recent years, driven by several factors.

As described above, government “carrots” for investment in clean energy abound - including the
opportunity for public-private partnerships, the availability of grants and subsidies, access to desirable
financing, and tax breaks — as do “sticks” like carbon taxes. Some investors simply respond to the economic
incentives created by these policies.

At the same time, there is a growing private market for green finance, making clean energy investment
more accessible. Some organizations may wish to invest in the energy transition as part of their
sustainability or ESG commitments, or to improve stakeholder relations and maintain their social license.
Investment in clean energy can also be part of a strategic plan for existing emitters to maintain or even
expand their market share in future, as well as for newer players to obtain a competitive advantage.
Investment may be prompted by shareholder activism. Yet others still simply get involved for the sake of
social enterprise, such as recent Corporate PPA agreements by Amazon and Microsoft to purchase solar
and wind power in Alberta (as well as elsewhere in North America).3

While not the focus of this paper, it is also worth noting that Canada has seen a significant uptick in
Indigenous equity participation (of First Nations, Indigenous groups, and Indigenous-owned businesses) in
energy projects in recent years.3® This trend is partially attributable to new sources of funding aimed at

30 Ontario Energy Board, “Unlocking the electricity potential in Ontario’s communities: IESO, OEB and local organizations
collaborate on local energy projects totalling $37 million” (30 March 2022), online: Ontario Energy Board
<https://www.oeb.ca/newsroom/2022/unlocking-electricity-potential-ontarios-communities-ieso-oeb-and-local-organizations>.

31 Ibid.

32 AUC Committee, supra note 28.

33 British Columbia Utilities Commission (BCUC), Application for Approval of a Multi-Year Rate Plane for the Years 2020 through
2024, Decision and Orders G-165-20 & G-166-20 (Vancouver: BCUC, 22 June 2020) at 155-156, online (pdf): BCUC
<https://www.ordersdecisions.bcuc.com/bcuc/decisions/en/481438/1/document.do>.

34 Gabriel Friedman, “Amazon's solar farm offtake deal to accelerate Alberta's renewable energy transformation” (23 June 2021),
online: Financial Post <https://financialpost.com/commodities/energy/amazons-solar-farm-offtake-deal-to-accelerate-albertas-
renewable-energy-push>; Canadian Utilities Limited (TSX: CU, CU.X), “ATCO Closes Major Canadian Renewables Acquisition and
Enters Into a Long-Term Renewable Energy Purchase Agreement with Microsoft” (6 January 2023), online: ATCO
<https://www.atco.com/en-ca/about-us/news/2023/12297 1-atco-closes-major-canadian-renewables-acquisition-and-enters-
int.html#:~:text=%22Today%20we %20are%20announcing%20a,100%25%20renewable%20energy%20by%202025>.

% See R Max Collett et al, “Project Development Partnerships with Indigenous groups” (10 November 2022), online: Lexpert
<https://www.lexpert.ca/legal-insights/project-development-partnerships-with-indigenous-groups/371375>.
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addressing barriers to funding created by the federal Indian Act.3¢ Several of the projects discussed below
have some degree of Indigenous equity participation. The perspectives and values of Indigenous
participants in these major projects may also help drive private capital into technologies that support the
energy transition.

Part Il Specific Challenges relating to Generation, Transmission, and Enerqy
Consumption

Although each of these parties have different mandates and interests, there is inevitable overlap and friction
between the steps they are taking toward the energy transition, with resulting consequences for the
efficiency of spending and allocation of costs. Broadly speaking, these frictions manifest differently for (i)
new generation and energy sources, (ii) necessary changes to transmission and distribution infrastructure,
and (iii) developments in the consumption of energy. This section considers each of these areas of concern
in turn.

1.1 Who Pays for the New Generation and New Energy Sources needed for the Energy Transition?

Decarbonizing electricity generation has generally been recognized as critical to achieving greenhouse gas
emissions reduction targets.

In Canada, there are limited interconnections between provincial utility grids, creating disparate emissions
profiles across provinces. Hydroelectric rich jurisdictions like British Columbia and Manitoba already have
relatively low emissions intensity grids, but must still contend with building new generation to address
anticipated load growth arising from fuel switching and electrification. Provinces without comparable
hydroelectric capabilities like Alberta and Ontario have even more demanding paths, needing to not only
address future demand but to also take significant steps to decarbonize their existing generation mix.

Consistent with each province facing different generation-related challenges, there has also been a wide-
range of approaches to this issue across provinces.

(a) Ratepayers

In many cases, ratepayers have been asked to absorb the costs of building new generation and
infrastructure needed to support lower-carbon fuel sources.

For example, in British Columbia, a number of government-directed efforts to shift to low-carbon sources
have been reflected in electricity and gas rates.

Historically, the British Columbia government has generally left decisions about the construction of
electricity generation to the province’s utilities — including the Crown-owned BC Hydro, which provides
electricity to the bulk of the province, the privately-owned FortisBC Inc. and smaller municipal power utilities
— with independent power producers playing a much smaller role. Over the past two decades, however,
successive provincial governments have focussed the activities of utilities, through legislation like the CEA
and GGRR (discussed in section 1.2 above), toward low-carbon investments exempt from review by the

% See e.g. Government of Canada, “Indigenous business and federal procurement” (21 April 2022), online: Government of Canada
<https://www.sac-isc.gc.ca/eng/1100100032802/1610723869356>; First Nations Finance Authority (FNFA), “About the FNFA” (last
accessed 23 May 2023), online: FNFA <https://www.fnfa.ca/en/about/>; Canada Infrastructure Bank (CIB), “Indigenous Community
Infrastructure Initiative” (last accessed 23 May 2023), online: CIB <https://cib-bic.ca/en/sectors/indigenous-infra/>. Funding and
support has also been expanded at the provincial level, including through organizations and programs such as the Alberta
Indigenous Opportunities Corporation (AIOC), “Mandate and Roles Document* (11 February 2022), online: AIOC
<https://www.theaioc.com/wp-content/uploads/2022/03/2022-02-11-AlOC-Mandate-and-Roles-Document.pdf>, the Aboriginal Loan
Guarantee Program in Ontario (ALGP), “Overview of the ALGP” (last accessed 23 May 2023), online: ALGP
<https://www.ofina.on.ca/algp/>, and the First Nations Clean Energy Business Fund in BC (FNCEBF), “First Nations Clean Energy
Business Fund” (last accessed 23 May 2023), online: FNCEBF, <https://www2.gov.bc.ca/gov/content/environment/natural-
resource-stewardship/consulting-with-first-nations/first-nations-clean-energy-business-fund>.
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BCUC, including notably the Site C dam.3” BC Hydro’s Standing Offer Program, discussed further below,
also provided price certainty to independent power producers building clean energy projects and greatly
expanded BC Hydro’s reliance on these producers to meet its energy needs.

These legislative measures have promoted the development of clean technology and infrastructure
regardless of whether it would qualify for recovery from ratepayers under traditional rate-setting
methodologies, but nonetheless requires ratepayers to pay the costs. It is unlikely that all of this spending
would have been approved to be recovered from ratepayers under the traditional rate-setting model.

Gas utility ratepayers have similarly paid for efforts at developing LNG in British Columbia. The history of
FortisBC’s Energy Inc.’s efforts to expand its LNG facilities at Tilbury highlights the potential tension
between low-carbon technologies and traditional rate-making principles.

“Phase 1” of FortisBC Energy Inc.’s Tilbury expansion involved constructing additional facilities for LNG
production, storage, and transportation, 38 used to balance FortisBC’s system and to allow some exports. In
2013, the BC government directed the BCUC?® to allow FortisBC Energy Inc. to construct “Phase 1”, and
specifically permitted FortisBC to recover the costs for the Phase 1 expansion (up to a maximum of $825
million) from the maijority of its customer base without BCUC review.40 Whether doing so was within
ratepayers interests was therefore not considered publicly.

Yet when FortisBC Energy Inc. subsequently applied to the BCUC in 2020 for approval to construct a further
extension to its Tilbury facilities - beyond the expansion exempted by the earlier government direction — it
hit a roadblock. The proposed expansion was intended to further increase the “resiliency” of FortisBC
Energy Inc’s natural gas system through the construction of a new storage tank and liquefaction unit.4! But
the BCUC recently exercised the discretion it retained for this new expansion request and adjourned the
proceeding to invite FortisBC Energy Inc. to file additional information to support its application,*? because
it had not provided sufficient information about future domestic natural gas demand to allow the BCUC to
make an informed decision about whether the project was in the public interest.*3

In Ontario, meanwhile, the OEB has focussed on providing the regulatory flexibility necessary to allow
innovations in utility service offerings (including in the clean energy sphere). The OEB established an
“Innovation Sandbox” in 2019, the purpose of which was stated to be to “[p]rovide a venue for proponents
to engage in candid conversations with OEB staff about innovative ideas,” “allow proponents to request
temporary relief by way of a streamlined, simplified application process,” “[rleduce regulatory uncertainty
and risk”, and to give the OEB “insight into sector challenges and innovations.”44

37 Clean Energy Act, SBC 2010, ¢ 22, s 7 [CEA].

% Todd Smitt et al, “Tilbury Phase 2 LNG Expansion Project: Initial Project Description” (10 February 2020) at I-7, online (pdf):
FortisBC <https://www.projects.eao.gov.bc.ca/api/public/document/5e56c5aca0087300223b388a/download/
FortisBCTilburylnitialProject%20Description_Feb2020_Unsecured.pdf>; FortisBC, “Tilbury Phase 1 LNG Expansion project” (last
accessed 23 May 2023), online: Talking Energy <https://talkingenergy.ca/project/tilbury-phase-1-Ing-expansion-project>; The BC
Government directed the BCUC to allow FortisBC Energy Inc. to construct the Phase 1 expansion through Direction No 5 to the
British Columbia Ultilities Commission, BC Reg 245/2013, s 4 [Direction No. 5].

3 The BC government has the authority to direct the BCUC how to exercise its powers: see BC Utilities Commission Act, RSBC
1996, c 473, s 3 [UCA].

40 Direction No. 5, supra note Error! Bookmark not defined., s 1, 4: see definition of “applicable customers.”

41 FortisBC Energy Inc., “Application for a Certificate of Public Convenience and Necessity (CPCN) for the Tilbury Liquefied Natural
Gas (LNG) Storage Expansion Project (Application)” (29 December 2020), online (pdf): FortisBC
<https://docs.bcuc.com/Documents/Proceedings/2021/DOC_60434_B-1-FEI-Tilbury-LNG-CPCN-Application-REDACTED.pdf>;
FortisBC, “Tilbury Phase 2 LNG Expansion project” (last accessed 23 May 2023), online: Talking Energy
<https://talkingenergy.ca/project/tilbury-phase-2-Ing-expansion-project>.

2 Ibid at i-ii.s.

43 BC, British Columbia Utilities Commission, Application for a Certificate of Public Convenience and Necessity

for the Tilbury Liquefied Natural Gas Storage Expansion Project, Decision and Order G-62-23 (Vancouver: BCUC, 23 March 2023)
at i-ii, online (pdf): BCUC <https://docs.bcuc.com/Documents/Other/2023/DOC_70693_G-62-23-FEI-Tilbury-CPCN-Decision-
ADJOURN.pdf> (see Executive Summary).

4 Ontario Energy Board (OEB), “OEB Innovation Sandbox Overview” (27 November 2020) at 4, online (pdf): OEB
<http://www.camput.org/wp-content/uploads/2020/11/OEB-presentation.pdf>.
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Although the Sandbox handled numerous inquiries in its first few years of existence, there were also
limitations: there was no funding source attached to the Sandbox, meaning there were no monies available
to provide seed funding to pilot innovation; for some of the proposals, the requested regulatory relief was
not within the OEB’s jurisdiction; and some stakeholders expressed concerns that efforts to protect
commercial confidentiality for proponents hampered transparency.

After two years, the OEB conducted a consultation on the sandbox, producing a report entitled /Innovation
Sandbox 2.0 in January of 2022. The report details changes to the Sandbox, including strategies to
enhance Sandbox awareness and transparency, enhancements to the Sandbox website, improved annual
reporting and increased outreach.*5 In a further recent report on the progress of the Sandbox, from April
2023, the OEB has described various projects that the Sandbox has facilitated to date, and flagged
upcoming initiatives in 2023, including the “Innovation Sandbox Challenge, a one-time funding opportunity
of $1.5 million to support innovative projects in the energy sector ...”.46

(b) Taxpayers and investors
In other cases, taxpayers and investors have footed the bill of shifting generation.

Alberta’s coal-to-gas conversion stands as one prominent example. For Alberta, the transition from coal-
fired generation to other energy sources (particularly natural gas) is crucial for decarbonization.4” Since
2015, Alberta’s emissions have fallen thanks to a rapid phase-out of coal fired electricity generation, and
they are projected to continue on a downward trajectory in the coming years as natural gas displaces coal
in the supply mix, and renewable energy generation continues to grow.*® In 2023, Alberta’s final coal-fired
generation capacity is anticipated to be converted to natural gas.*®

These developments reflect purposeful government policy. In the mid-2010s, Alberta launched a public
engagement and policy advisory process on climate change, led by the Climate Leadership Panel.%0 In
November 2015, the Climate Leadership Panel recommended five major climate change measures,
including the phase-out of coal-fired power by 2030.51

Both investors and Alberta taxpayers have largely paid the cost of implementing these recommendations.
In November 2016, the Alberta government announced transition agreements providing for annual
payments to companies operating coal-fired generation until 2030, totalling $1.1 billion.52 The issuance of
new federal regulations also enabled the extended use of existing coal generation assets through modest
investments to convert them to natural gas use.%2 These taxpayer-funded initiatives did not insulate owners

45 Ontario Energy Board (OEB), “OEB Innovation Sandbox 2.0” (last modified 4 February 2022) at 4, online (pdf): OEB
<https://www.oeb.ca/sites/default/files/report-innovation-sandbox-2.0-20220131.pdf>.

46 Ontario Energy Board (OEB), “Innovation Sandbox 2.0 Report” (21 April 2023) at 16, online (pdf): OEB
<https://www.oeb.ca/_html/sandbox/innovation-sandbox-2.0-report-July-2020-to-December-2022.pdf>.

47 Although the fourth largest province by population in Canada, Alberta has the highest GHG emissions in the country, and has
among the highest per-capita emissions globally: see Benjamin J Thibault, Tim Weis & Andrew Leach, “Alberta’s Quiet but Resilient
Electricity Transition” (11 November 2022) at 2, online (pdf): Andrew Leach <https://aleach.ca/publications/ben_chapter.pdf> (Pre-
publication version; accepted for publication on 1 November 2023 in Mark S Winfeld, Stephen Hill & James Gaede, Sustainable
Energy Transitions in Canada (Vancouver: UBC Press, 2023)).

8 Ibid.

49 Alberta Electric System Operator (AESO), “AESO Net-Zero Emissions Pathways Report” (27 June 2022), online (pdf): AESO
<https://www.aeso.ca/assets/AESO-Net-Zero-Emissions-Pathways-Report-July7.pdf> [AESO Report].

%0 See Government of Alberta, “Climate Leadership Discussions: Technical Engagement Summary” (20 November 2015), online
(pdf): Government of Alberta <https://open.alberta.ca/dataset/106e5d86-83fb-423c-961c-968aafb3d606/resource/3cd1ddf6-e884-
4a07-be1e-b5aaded6afad/download/aep-cld-technical-engagement-summary.pdf>.

51 Andrew Leach et al, “Climate Leadership: Report to Minister” (20 November 2015) at 5-6, online (pdf): Government of Alberta
<https://open.alberta.ca/dataset/212a6266-b8d3-4822-b208-9221da2a0966/resource/9f52cd8e-5477-45a6-a337-
f2d64d091cf9/download/2015-climate-leadership-report-to-minister.pdf>.

52 Government of Alberta, “Revised: Alberta announces coal transition action” (24 November 2016), online: Government of Alberta
<https://www.alberta.ca/release.cfm?xID=44889F421601C-0FF7-A694-74BB243C058EE588>.

%8 Government of Canada, “Technical backgrounder: Federal regulations for electricity sector” (12 December 2018), online:
Government of Canada <https://www.canada.ca/en/environment-climate-change/services/managing-pollution/energy-
production/technical-backgrounder-regulations-2018.html>.
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of coal-fired facilities: academic commentary notes that investors bore losses through the reduction in coal
plant asset value by environmental policies (mitigated somewhat by the potential for the conversion of these
assets to natural gas use), while taxpayers covered compensation costs, estimated to be smaller than the
erosion of asset value born by investors.5*

Conversely, direct renewable investments made by the Alberta government elsewhere have been
profitable. As discussed in section I.1(d) below, Alberta’s Renewable Electricity Program (REP) helped to
kick start a wave of private renewable investment that continued even after the program was cancelled.
Alberta has seen a significant amount of private investment in solar and wind projects in recent years,
including, for example, the recently completed 465MW Travers Solar Project5® and forthcoming 465MW
Midnight Solar Project.5%¢

In another example of taxpayer investment, Ontario Power Generation (wholly owned by the province of
Ontario) broke ground on Canada'’s first grid-scale small modular reactor in December 2022.57 The current
Phase 1 — consisting of all preparation prior to nuclear construction — is being funded by the Canada
Infrastructure Bank, which committed $970 million (the CIB’s largest single investment in clean power).58
The cost to ratepayers is not yet clear; OPG has indicated that it is expecting to know overall project costs
and make a final construction design by the end of 2024.%° In the meantime, federal funds are pushing the
project forward.

(c) The creation of offset schemes

Where emissions cannot be sufficiently reduced or eliminated, organizations may engage in offsetting to
reduce their carbon footprint. At a high level, offsetting involves investing in projects that will reduce
greenhouse gas emissions to compensate for emissions generated elsewhere that may be more difficult to
reduce. Offsets, which have been used since the 1970s, may be sold in private markets by private entities,
or created by statute (as discussed at 11.3(a)).

Despite the fact that offsets are a longstanding voluntary and involuntary carbon emissions mitigation
mechanism, regulators have had to grapple with offsets’ role in achieving government policy. For example,
in its Phase 1 Report in the Inquiry into the Acquisition of Renewable Natural Gas by Public Utilities in
British Columbia, the BCUC considered the role of offsets in BC’s renewable natural gas scheme,
discussing whether they can be paired with natural gas to create “renewable natural gas”.®° In the ongoing
second phase of the Inquiry, the BCUC is considering what types of environmental attributes can be paired
with natural gas to create RNG — and, in particular, whether such environmental attributes must be derived
from the production of biomethane, or could be from other, unrelated sources. 5"

Offsets have also been considered in Alberta, where the transition from coal generation to natural gas will
not, on its own, enable the province to meet its climate goals. For instance, in June 2022, the Alberta
Electric System Operator (AESO) issued its “Net-Zero Emissions Pathway Report”, analyzing the potential
for Alberta to reach net-zero emissions.%? Although the AESO found that, by 2035, the Alberta electricity

5 Thibault, Weis & Leach, supra note 47 at 21.

%5 Government of Alberta, “Travers Solar Project” (last accessed 23 May 2023), online: Government of Alberta
<https://majorprojects.alberta.ca/details/Travers-Solar-Project/3656>.

% Government of Alberta, “Midnight Solar and Battery Storage Project” (last accessed 23 May 2023), online: Government of Alberta
<https://majorprojects.alberta.ca/details/Midnight-Solar-and-Battery-Storage-Project/10711>.

57 Office of the Premier, “Ontario Breaks Ground on World-Leading Small Modular Reactor” (2 December 2022), online: Government
of Ontario <https://news.ontario.ca/en/release/1002543/ontario-breaks-ground-on-world-leading-small-modular-reactor>.

% Canada Infrastructure Bank (CIB), “CIB commits $970 million towards Canada’s first Small Modular Reactor “ (25 October 2022),
online: CIB <https://cib-bic.ca/en/medias/articles/cib-commits-970-million-towards-canadas-first-small-modular-reactor/>.

%% Ontario Power Generation, “Darlington New Nuclear” (last accessed 23 May 2023), online: Ontario Power Generation
<https://www.opg.com/powering-ontario/our-generation/nuclear/darlington-nuclear/darlington-new-nuclear/>.

80 BC, British Columbia Utilities Commission (BCUC), Inquiry into the Acquisition of Renewable Natural Gas by Public Utilities in
British Columbia, Phase 1 Report (Vancouver: BCUC, 28 July 2022) at 19, online (pdf): BCUC
<https://docs.bcuc.com/Documents/Other/2022/DOC_67314_Final-RNG-Report.pdf>.

5 Ibid.

62 AESO Report, supra note 49 at 1.
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system could in theory approach zero emissions, it anticipated that a small volume of emissions would
necessarily remain due to the continued operation of some carbon-producing assets.® In the main, the
AESO does not anticipate that zero physical emissions will be achieved by 2035, and points to the
significant role for offsets in achieving net zero.5*

Many industry stakeholders have also recognized the importance of offsets in achieving net-zero emissions.
For example, the Pathways Alliance, a group made up of Canada’s six largest oil sands producers®®
(facilities that account for 95% of oil sands production), reported in 2022 that it plans to achieve net-zero
GHG emissions by 2050 through offsets and carbon capture utilization systems connecting oil sands
developments to a carbon storage facility hub near Cold Lake.®® Similarly, Shell has announced its tiered
approach to addressing emissions and goal of achieving net zero, which includes using offsets when, in
Shell’s view, reducing physical emissions is not possible.®”

Offsetting schemes have attracted some criticism, however: several independent studies assert that many
credits sold by leading offset programs likely do not represent valid greenhouse gas reductions.®8 Similarly,
earlier this year, an investigation reported that more than 90% of the rainforest offset credits certified by the
world’s leading carbon credit certifier did not represent genuine carbon reductions,®° though the validity of
these results has been disputed.”® In any case, although these criticisms take issue with whether specific
offsetting programs achieve their intended ends, they do not undermine the underlying rationale for
offsetting and the role it will likely have to play if net-zero is to be achieved.

(d) Attempts to shape or create markets

One alternative approach that policy-makers have employed in place of the standard utility model is to
attempt to create or influence markets in power generation with the goal of incentivizing a private-sector
response. As historical experience has taught some provinces, however, these measures must be carefully
tailored to avoid undesired market responses to invitations to increase renewable generation. A properly
designed government measure may, however, lead to an efficient and effective increase in low carbon
generation. Three representative examples include:

1. BC Hydro’s Standing Offer Program. As part of a move towards green/clean power and energy
self-sufficiency, in 2007 the BC government set two requirements for BC Hydro that drove
significant growth in IPPs for more than a decade: that at least 90% of all electricity generated in

8 Ibid at 72.

& Ibid.

8 Cenovus Energy, “Cenovus and Pathways Alliance advance initiatives to achieve net zero GHG emissions by 2050” (last
accessed 23 May 2023), online: Cenovus Energy <https://www.cenovus.com/News-and-Stories/Our-stories/Cenovus-and-
Pathways-Alliance-advance-initiatives-to-achieve-net-zero-GHG-emissions-by-2050>.

8 pathways Alliance, “The Pathways Alliance Vision” (17 October 2022) at 4, online (pdf): Pathways Alliance
<https://pathwaysalliance.ca/wp-content/uploads/pa_vision_deck_web_3.0.pdf>.

87 Susannah Pierce, “Net-Zero Commitments — Getting from Here to There” (8 April 2021), online: Shell Canada
<https://www.shell.ca/en_ca/media/speeches/net-zero-commitments-getting-from-here-to-there.htmi>.

% See e.g. Anja Kollmuss, Lambert Richard Schneider & Vladsylav Zhezherin, “Has Joint Implementation reduced GHG emissions?:
Lessons learned for the design or carbon market mechanisms” (2015) Stockholm Environment Institute Working Paper 2015-07,
online (pdf): Stockholm Environment Institute <https://mediamanager.sei.org/documents/Publications/Climate/SEI-WP-2015-07-JI-
lessons-for-carbon-mechs.pdf>; Martin Cames et al, “How additional is the Clean Development Mechanism?” (March 2016), online
(pdf): Oko-Institut <https://climate.ec.europa.eu/system/files/2017-04/clean_dev_mechanism_en.pdf>.

8 Patrick Greenfield, “Revealed: more than 90% of rainforest carbon offsets by biggest certifier are worthless, analysis shows” (18
January 2023), online: The Guardian <https://www.theguardian.com/environment/2023/jan/18/revealed-forest-carbon-offsets-
biggest-provider-worthless-verra-aoe>; see also Alejandro Guizar-Coutifio et al, “A global evaluation of the effectiveness of
voluntary REDD+ projects at reducing deforestation and degradation in the moist tropics” (17 June 2022), online: Society for
Conservation Biology <https://doi.org/10.1111/cobi.13970>; Thales AP West et al, “Overstated carbon emission reductions from
voluntary REDD+ projects in the Brazilian Amazon” (14 September 2020), online: Proceedings of the National Academy of Sciences
<https://doi.org/10.1073/pnas.2004334117>; Sebastien Desbureaux et al, “The ‘Virtual Economy’ of REDD+ Projects: Does Private
Certification of REDD+ Projects Ensure their Environmental Integrity?” (2016) 18:2 International Forestry Rev 231, online:
ResearchGate <https://www.researchgate.net/publication/303634286_The_%27Virtual_Economy%27_of REDD_Projects_
Does_Private_Certification_of REDD_Projects_Ensure_Their_Environmental_Integrity>.

0 Verra, “Verra Response to Guardian Article on Carbon Offsets” (18 January 2023), online: Verra <https://verra.org/verra-
response-guardian-rainforest-carbon-offsets/>
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BC must originate from clean sustainable sources, and that BC Hydro must become self sufficient
(i.e., not relying on imports to meet forecast domestic demand).” The related Standing Offer
Program in 2008 facilitated small projects to bid into BC Hydro power calls.”? A shift to a new 2 tier
industrial rate structure, with marginal cost exposure and “retail access”, was also introduced to
create a competitive IPP power market.

In this case, BC government direction led BC Hydro to procure a significant volume of renewable
energy from independent power producers - energy that BC Hydro did not need. An independent
report commissioned by the BC government concluded that under the program BC Hydro bought
surplus energy at too high a price,” which BC Hydro then sold to ratepayers at rates less than it
was buying from IPPs, resulting in BC Hydro having no alternative but to “buy high and sell low.”7*
The impact to ratepayers was conservatively estimated to be at least $16.2 billion over 20 years
for the acquisition of the surplus energy, with an additional $6.8 billion of losses arising from the
energy sales.” BC Hydro ultimately suspended the Standing Offer Program in 2019, following a
government review of BC Hydro’s operations.”®

2. Ontario’s Feed-in Tariff Program. Starting in 2009, the Ontario government instituted the Feed-
in Tariff (FIT) program, which aimed to promote the development of renewable energy projects,
such as wind, solar, and biomass, in the province. Under the FIT program, renewable energy
developers were offered long-term contracts and guaranteed prices for the electricity they
produced, which were to be funded by a non-market surcharge on electricity called the Global
Adjustment.”” A 2015 report by the Auditor General of Ontario concluded that the guaranteed-price
contracts under the FIT program would cost electricity consumers $9.2 billion over what would have
been incurred under the province’s previous renewable procurement program, and that the
guaranteed prices in the FIT contracts were double or triple market price.” The Ontario government
ultimately cancelled the FIT program.”®

3. Alberta’s Renewable Energy Program: Alberta’s experience with the REP demonstrated a
different, and more sustainable, approach to encouraging investment while reducing potential
burden on both ratepayers and taxpayers. The REP was a competitive procurement process,
administered by the AESO, to build renewable generation, with the provincial government
guaranteeing a per-MWh price for power through contracts for difference.® The REP led to the
addition of approximately 1,360 MW of renewable capacity®' and helped to kick off a larger influx

" Ken Davidson, “Zapped: A Review of BC Hydro’s Purchase of Power from Independent Power Producers conducted for the
Minister of Energy, Mines, and Petroleum Resources” (February 2019) online (PDF): Government of British Columbia <bch19-158-
ipp_report_february_11_2019.pdf (gov https://www2.gov.bc.ca/assets/gov/farming-natural-resources-and-industry/electricity-
alternative-energy/electricity/bc-hydro-review/bch19-158-ipp_report_february _11_2019.pdf.bc.ca)> at 1

72 |bid.

3 Ken Davidson, “Zapped: A Review of BC Hydro’s Purchase of Power from Independent Power Producers conducted for the
Minister of Energy, Mines and Petroleum Resources” (11 February 2019), online (pdf) at 1: Government of BC
<https://www2.gov.bc.ca/assets/gov/farming-natural-resources-and-industry/electricity-alternative-energy/electricity/bc-hydro-
review/bch19-158-ipp_report_february_11_2019.pdf> (see Executive Summary).

™ Ibid.

7S Ibid.

6 BC Hydro, “Standing Offer Program” (last modified 20 March 2019), online: BC Hydro <https://www.bchydro.com/work-with-
us/selling-clean-energy/closed-offerings/standing-offer-program.html>.

7 Ben Eisen, “Creating Policy Calling Cards to Attract Business to Ontario” (12 September 2018) at 38, online (pdf): Fraser Institute
<https://www.fraserinstitute.org/sites/default/files/creating-policy-calling-cards-to-attract-business-to-ontario_0.pdf>.

78 Ibid; see also Office of the Auditor General, “Annual Report 2015” (19 November 2015) at 214-15, online (pdf): Auditor
<https://www.auditor.on.ca/en/content/annualreports/arreports/en15/2015AR_en_final.pdf> (see Chapter 3.05).

8 Government of Ontario, “Ontario Scraps the Green Energy Act” (7 December 2018), online: Government of Ontario
<https://news.ontario.ca/en/release/50684/ontario-scraps-the-green-energy-act>; The Canadian Press, “Ontario government
cancels 758 renewable energy contracts, says it will save millions” (13 July 2018), online: CBC
<https://www.cbc.ca/news/canada/toronto/758-renewable-energy-cancelled-1.4746293>.

8 Alberta Electric System Operator (AESO), “About the program” (last accessed 23 May 2023), online: AESO
<https://www.aeso.ca/market/market-related-initiatives/renewable-electricity-program/about-the-program/>.

81 Alberta Electric System Operator (AESO), “REP Results” (last accessed 23 May 2023), online: AESO
<https://www.aeso.ca/market/market-related-initiatives/renewable-electricity-program/rep-results/>.
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of private investment in wind and solar generation.® Looking forward, efforts by the AESO to
enable the integration of more energy storage into Alberta’s transmission system may also help to
foster further private investment by mitigating the “wind discount”—the fact that wind generation
tends to occur at times when wholesale power prices are relatively low.8 Encouragingly, the REP
did not raise the bill for taxpayers, as the contracts for difference ultimately favoured the
government.

1.2 Who Pays for the Expanded Transmission and Distribution Infrastructure Needed for the Energy
Transition?

Energy transmission and distribution infrastructure also requires expensive upgrades to accommodate the
changes wrought by the energy transition. For instance, the electric transmission grid will need to change
and evolve as Canada moves from the past model, with centralized generation being transmitted to
(sometimes very distant) load sites, to a new model that includes distributed generation and load curves
with different characteristics.

In transmission and distribution, where regulated utilities are ubiquitous, the burden of the energy transition
by default falls on ratepayers. But regulators are alive to the fact that traditional rate-making principles and
legislative frameworks may be strained by the scale and novelty of the coming changes.

(a) Which ratepayers should pay?

While ratepayers are the default payers when it comes to transmission and distribution infrastructure, how
the burden is distributed among ratepayers has been a central concern.

Two recent examples from British Columbia, both representing significant investment in transmission
infrastructure in northern BC, show divergent approaches through the application of government policy:

1. With the Northwest Transmission Line, the costs were ultimately borne by users of the line. The
Northwest Transmission Line was intended to provide electricity to industrial developments and a
connection point for clean power generation projects in the northwestern part of BC, and was
completed in 2014 at a cost of roughly $746 million.8 The federal government contributed
approximately $130 million through the Green Infrastructure Fund and AltaGas (the anchor tenant)
provided $180 million in capital contributions, with the balance of roughly $436 million recovered
from users of the line (largely mining projects in northwestern BC) via a special tariff.85 In
considering the approval of BC Hydro’s proposed tariff for the line, the BCUC noted that the CEA
specifically required the BCUC to approve the rate proposed by BC Hydro in relation to the line,
thus removing the BCUC’s general discretion under the UCA to assess the rate.86

2. In contrast, the Peace Region Electricity Supply (PRES) project was paid for by ratepayers more
generally. The PRES, completed in 2021, consisted of new power lines, substation upgrades, and
new and upgraded roads intended to increase the capacity of the transmission system that supplies

82 Thibault, Weis & Leach, supra note 47 at 21.

8 David Eeles et al, “Energy Storage: The Regulatory Landscape in Alberta” (Jasper Research Seminar delivered at the Canadian
Energy Law Foundation, 24 June 2021), (2021) 59:2 Alta L Rev 355 at 369-370.

84 BC Hydro, “New transmission line ready to power Northwest B.C.” (13 August 2014), online: BC Hydro
<https://www.bchydro.com/news/press_centre/news_releases/2014/new-transmission-line-ready-to-power-northwest-bc.html/>.

8 See BC, British Columbia Utilities Commission, Northwest Transmission Line Application: Tariff Supplement No. 37 to BC Hydro
Electric Tariff, Order G-52-13 (Vancouver: BCUC, 10 April 2013), online (pdf): BCUC
<https://www.ordersdecisions.bcuc.com/bcuc/orders/en/118955/1/document.do> [Order G-52-13], as amended by BC, British
Columbia Utilities Commission (BCUC), Tariff Supplement No. 37 Amendments Application: Northwest Transmission Line
Supplemental Charge, Order G-68-17 (Vancouver: BCUC, 11 May 2017), online (pdf): BCUC
<https://www.ordersdecisions.bcuc.com/bcuc/orders/en/230906/1/document.do>; the tariff was rescinded in 2021: see BC, British
Columbia Utilities Commission (BCUC), Application for Consent to Rescind Tariff Supplement No. 37 and Approval of Rate
Schedules 1894 and 1895, Order G-38-21 (Vancouver: BCUC, 5 February 2021), online (pdf): BCUC
<https://docs.bcuc.com/Documents/Other/2021/DOC_60886_G-38-21-BCH-TS37-RS1894-RS1895-Final.pdf>.

8 Order G-52-13, supra note 85 at 6 (see Reasons for Decision).
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the South Peace Region in northwestern BC and improve service reliability.8” When this $290
million project was announced, the federal government committed up to $83.6 million through the
Investing in Canada Plan, with BC Hydro (i.e., ratepayers) providing the remaining $205.4 million.88
The PRES project is a “prescribed undertaking” under the CEA, for the purpose of reducing
greenhouse gas emissions (by displacing more carbon intensive generation), which requires the
BCUC to allow BC Hydro to recover its costs in rates without the same scrutiny that would typically
be required for utility projects.8°

In Alberta, an inquiry by the AUC emphasized the importance of rate-making principles to ensure that inter-
customer subsidies do not create incentives for inefficient investment in new, sometimes green
technologies. The February 2021 Distribution System Inquiry Final Report completed a two-year process
of inquiry focussed primarily on the likely effects of future increases in the use of distributed energy
resources (DERs). DERs are broadly understood as any technology connected to the distribution system
that affects electricity supply or demand.®® This includes a number of technologies that are likely to play an
important role in the energy transition, including EV charging, solar and wind generation, demand response
technologies, and energy storage.

A primary challenge identified by the AUC was the potential for DERSs to shift utility costs among ratepayers.
The AUC described “Uneconomic bypass” as when DERs reduce the transmission or distribution portion of
a customer’s energy bill without reducing the costs of the electric system.%! As those avoided costs do not
disappear, they must be recovered, through higher rates, from other ratepayers. The result may be a spiral
of increasingly inefficient investment.?

The AUC found that the principles of economic efficiency, competition, and customer choice embedded in
Alberta’s statutory framework provided the necessary flexibility to address this potential challenge.® The
AUC also emphasized the centrality of the “vital and centuries-old principle” that utility rates must be just,
reasonable, and not unduly discriminatory.®* That meant ensuring that customers who install DERs
continue to pay an appropriate share of utility system costs.9%

More recently, the AUC grappled again with the challenge of applying rate-making principles and legislative
frameworks to the new circumstances of the energy transition, in its decision on the AESO’s proposal to
significantly overhaul the design of Alberta’s transmission tariff, in part to accommodate shifts in the
generation fleet (including an increase in renewables and a phase-out of coal).% In the end, the AUC denied
the AESO'’s proposal — in large part due to the implications of Alberta’s legislated requirement for “postage-
stamp” rates that do not vary by location, and the fact that the cost of serving demand varied widely across
the province, relative to designing a rate that “provid[ed] efficient consumption signals”.®” The decision
reflects a tension between the earlier bypass concern, the need for tariffs to respond to the energy transition,
and potentially the need to revisit legislation to remove unintended consequences that have emerged within
amore complex system. It also raises questions about how best to foster economically efficient investments

87 BC Hydro, “Peace Region Electricity Supply” (last accessed 23 May 2023), online: BC Hydro <https://www.bchydro.com/energy-
in-bc/projects/pres.html>.

8 See Infrastructure Canada, News Release, “Canada and BC to bring clean energy to the Peace Region” (18 April 2019), online:
Government of Canada <https://www.canada.ca/en/office-infrastructure/news/2019/04/canada-and-bc-to-bring-clean-energy-to-the-
peace-region.html>.

8 See Re British Columbia Hydro and Power Authority F2020 to F2021 Revenue Requirements Application (2 October 2020), Order
G-246-20, online (PDF): BCUC <docs.bcuc.com/Documents/Proceedings/2020/DOC_59355_2020-10-02-BCH-F2020-F2021-RRA-
Decision.pdf> at 101.

% Alberta Utilities Commission, Distribution System Inquiry Final Report, proceeding 24116 (Calgary: AUC, 2021) at 4.

9 Ibid at paras 93-97.

92 Ibid at paras 5, 102.

% Ibid at para 268.

% Ibid at para 269.

% Ibid at paras 281-290.

% Re Alberta Electric System Operator Bulk, Regional and Modernized Demand Opportunity Service Rate Design Application (10
November 2022), 26911-D01-2022, online (PDF): AUC <efiling-webapi.auc.ab.ca/Document/Get/727065>.

% Ibid at para 55.
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and manage transmission cost impacts even as demands on the transmission system are likely to rise as
the economy shifts toward increasing electrification.

(b) Balancing the interests of ratepayers and utility investors

Another important concern is the distribution of costs between utility investors and ratepayers. The OEB
recently addressed this issue in its January 2023 Framework for Energy Innovation report (FEI Report).
The FEI Report sets out the OEB’s policies and plans to integrate DERs into distribution grid planning and
operations, as well as the use of DERs as non-wire alternatives.%

The OEB identified utility investor incentives as a key problem to address. DERs may be important “non-
wires alternatives” to meet the demands placed on electric distribution systems by the energy transition.
But the interests of distribution utilities and their investors are not necessarily aligned with those of their
ratepayers. Distributors who adopt third-party DER solutions instead of building out their own capital “wires”
investments may forgo the opportunity to add a capital asset to rate base and earn a return from
ratepayers.®® The resulting misalignment of interests may slow down otherwise-beneficial (efficient) DER
deployment:

This misalignment between utilities’ interests (to earn profits by building assets)
and customer interests (to have the most cost-effective delivery of reliable energy
services) may be a barrier to DER solutions. 1%

While stakeholders agreed that disincentives for DER adoption should be mitigated, they disagreed about
whether positive incentives would be appropriate.'9' The OEB acknowledged that providing incentives to
distributors to deploy third-party owned DERs may be necessary to overcome the near-term problem of
encouraging sufficient DER adoption to facilitate the energy transition. The OEB invited distributors to
propose incentives in their rate applications, including options that would see savings from DERs shared
between utility investors and their ratepayers.'%? The OEB also recognized that in some cases, utility-
owned, rate-funded DERs are appropriate. 103

(c) Ratepayers or taxpayers

Finally, there is also the important question of who should pay when upgrades are made for reasons beyond
traditional ratepayer service — such as to incent new load rather than being necessary to service current
and anticipated load.

Lack of transmission infrastructure has long been a choke point for industrial electrification. Recently in BC,
LNG Canada announced it would be proceeding on its proposed second phase with natural gas rather than
electricity due to lack of transmission lines (which, even where funding exists, take many years to build).1%4
In response, BC Premier David Eby acknowledged the need to fast-track clean power expansion and
distribution, and indicated that his government wants “to shift to a model where we are creating the
generation capacity upfront, and then recruiting and retaining businesses.”'® To this end, BC Hydro
recently completed an Expression of Interest process with respect to expanded transmission infrastructure

% Ontario Energy Board, Framework for Energy Innovation: Setting a Path Forward for DER Integration, (Toronto: OEB, 2023).

% Ibid at 25.

190 jbid at 25.

01 Jbid at 5.

102 jbid at 29-30.

193 Ipid at 15 where the OEB noted its 2019 approval of Toronto Hydro’s proposal to build in-front-of-the-meter storage to meet
distribution system needs and to include those expenditures in rate base.

%4 See Rod Nickel & Nia Williams, “Natural gas, not electricity, to power Canada’s first LNG plant, increasing carbon footprint” CBC
News (last modified 17 January 2023) online: <https://www.cbc.ca/news/canada/british-columbia/canada-Ing-power-constraints-
electriciy-1.6717358>.

195 See Justine Hunter, “BC Hydro to ask heavy emitters how it can help them meet climate targets” The Globe and Mail (last
modified 7 February 2023) online: <https://www.theglobeandmail.com/canada/british-columbia/article-bc-plods-toward-electrification-
targets/>.
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in the North Coast of B.C., inviting industry to signify their interest in taking electricity from BC Hydro with
regard to proposed new transmission lines and associated infrastructure. 106

However, creating excess transmission infrastructure upfront — and trusting that businesses can be
recruited — has not always been successful in the province. For instance, in the late 1980s, BC Hydro built
an additional transmission line to Gold River on Vancouver Island, prompted by the then-premier's
commitment to have sufficient power for a second pulp mill and newspaper mill. Growth stalled shortly
thereafter, and Gold River continues to have excess power available.'%” Standard regulatory practice would
disallow recovering imprudent expenditures (albeit, importantly, without using a hindsight lens) and would
not allow recovery of the costs associated with assets that are not “used and useful” for utility service.

Should “pioneer” type energy transition funding be a risk for ratepayers, to be locked in early by politically
savvy governments? Or left for taxpayers by “meat and potatoes” regulators? Or is the question one of
better matching ratepayer benefits to utility spending? We suggest that the urgency of climate change calls
for transparent discussion of risk sharing to facilitate faster and better investments and decisions.

In 2022, the AUC considered similar issues raised by another technology of the energy transition: the
blending of hydrogen into natural gas distribution systems. While hydrogen blending may play an important
role in reducing carbon emissions, the costs incurred by distribution systems to integrate hydrogen are
likely to outstrip savings from carbon taxes in the near term.'% The resulting cost to ratepayers may be
difficult to justify.'%® As a result, the AUC suggested that credits, tax rebates, or subsidies may be
appropriate — in effect shifting some of the cost burden from ratepayers to taxpayers.''® The AUC also
emphasized that only prudently incurred costs should be borne by ratepayers.''' Thus, prudence review
remains an important tool to discipline utility spending and balancing the competing interests of utility
investors and ratepayers. In considering how the distribution system might adjust to changing technologies,
the AUC has continued to affirm that traditional ratemaking principles remain important.

1.3 Who Pays for the New Methods of Energy Consumption being Adopted for the Energy Transition?

Finally, the energy transition will also involve large-scale changes in how customers, ranging from
residential consumers to large industrial operations, consume energy. These changes will result in
significant costs to taxpayers, ratepayers, and investors.

(a) Taxpayers

As with the other aspects of the energy transition considered in the prior sections, the shift toward lower-
carbon products and manufacturing will be paid for in part by taxpayers. At the federal level, for instance,
the 2023 Budget includes investment tax credits for clean technology manufacturing (including investment
in mining or processing minerals for batteries, EVs, nuclear technology, and energy storage) projected to
cost approximately $10.1 billion by 2035.'2 The government also announced additional funding for a
Strategic Innovation Fund devoted to supporting “clean technologies, critical minerals, and industrial
transformation.” "3

There are also other initiatives at all levels of government to encourage consumers to switch from carbon-
emitting forms of energy consumption to cleaner options (e.g., shifting from internal combustion engines to

196 BC Hydro, “North Coast Electrification: Transmission-Service Load Customer Expression of Interest” (15 February 2023) online
(PDF): BC Hydro <https://www.bchydro.com/content/dam/BCHydro/customer-portal/documents/corporate/electrification/north-coast-
eoi-invitation.pdf>.

97 See Justine Hunter, supra note 105.

%8 See Alberta Utilities Commission, Hydrogen Inquiry Report, proceeding 27256 (Calgary: AUC, 2022) at para 226.

199 Ipid at para 235.

0 Ibid at para 235.

" Ibid at para 256.

12 Deputy Prime Minister, Budget 2023: A Made-in-Canada Plan, (Ottawa: Department of Finance of Canada, 2022) at 83-84.

3 Ibid at 90.
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EVs). These initiatives may make the use of higher-carbon technologies more expensive, provide direct
financial incentives for the use of lower-carbon technologies, or create private markets for the environmental
benefits that lower-carbon technologies provide, to encourage investment in these sectors.

The clearest example of governments passing legislation to financially incent private consumers to make
the switch to goods and services with a smaller carbon footprint has been the enactment of carbon taxes.
The federal carbon tax legislation — the Greenhouse Gas Pollution Pricing Act''* — only applies where
provincial or territorial governments have not enacted their own carbon pricing scheme that meets or
exceeds federal minimum standards. In this way, the federal system is often referred to as a “backstop”. At
the time of writing, Yukon, Nunavut, and Manitoba are fully under the federal backstop, while Alberta,
Saskatchewan, Ontario, and Prince Edward Island are partially under the federal backstop. "5

Funds generated through the federal backstop are returned to the province or territory where they were
generated. For jurisdictions that opted in to the federal system when it was implemented (Nunavut, Prince
Edward Island, Yukon), the funds are remitted directly to the provincial or territorial government. For
jurisdictions where the federal system was imposed (Alberta, Manitoba, Ontario, Saskatchewan),
approximately 90% of the funds are returned directly to residents via quarterly Climate Action Incentive
payments, with the remaining 10% distributed to support small businesses, farmers, and Indigenous
groups. 116

Implementing and administering a coordinated carbon tax scheme is made more challenging in Canada
due to the overlapping jurisdiction of the federal and provincial governments. The federal regime was the
subject of high-profile litigation, and was ultimately found to be constitutional in 202117 — though there may
yet be further challenges as the scheme continues to be expanded and amended.

Despite carbon taxes, governments at all levels rely on additional prescriptive measures to require specific
clean technology choices, such as BC’s policy goals of 92% (now 100%) carbon-free power, Alberta and
federal coal phase-outs, and project-specific emissions caps for LNG projects. In addition to making higher-
carbon activities more expensive, in recent years governments across Canada have provided generous
offers of taxpayer dollars to incent consumers to adopt lower-carbon alternatives. For instance, six
provinces (BC,""® Quebec,'"® New Brunswick,'?® Newfoundland and Labrador,'?' Nova Scotia,'?? and
PEI"2%) and Yukon'2* offer rebates on the purchase of EVs, and these provincial/territorial rebates can be

"4 Greenhouse Gas Pollution Pricing Act, SC 2018, ¢ 12, s 186.

15 See “Carbon pollution pricing systems across Canada” (last modified 1 May 2023) online: Government of Canada
<https://www.canada.ca/en/environment-climate-change/services/climate-change/pricing-pollution-how-it-will-work.htm|>.

16 See Department of Finance, “Climate Action Incentive payment amounts for 2022-23” (last modified 14 October 2022) online:
Government of Canada <https://www.canada.ca/en/department-finance/news/2022/03/climate-action-incentive-payment-amounts-
for-2022-23.html>.

7 See References re Greenhouse Gas Pollution Pricing Act, 2021 SCC 11. Three provinces (Ontario, Saskatchewan and Alberta)
challenged the constitutionality of the Act in their Courts of Appeal, with the Courts of Appeal in Ontario and Saskatchewan finding
the Act constitutional and Alberta’s Court of Appeal finding the Act unconstitutional. At the Supreme Court of Canada, the decision
was split 6-3. Dissents from Cété, Rowe and Brown focussed on the breadth of the application of the Act and the majority’s
application of the national concern test.

18 See “Passenger vehicle rebates” (last accessed 23 May 2023) online: Government of British Columbia
<https://goelectricbc.gov.bc.ca/personal-rebate-offers/passenger-vehicle-rebates/>.

1% See “Financial assistance for electric vehicles” (last modified 17 May 2023) online: Gouvernement du Québec
<https://www.quebec.ca/en/transports/electric-transportation/financial-assistance-electric-vehicle>.

20 See “Electric Vehicle Rebates” (last accessed 23 May 2023) online: Energie NB Power <https://www.nbpower.com/en/products-
services/electric-vehicles/plug-in-nb/electric-vehicle-rebates/>.

21 See “Electric Vehicle Rebate Program” (last accessed 23 May 2023) online: Newfoundland Labrador Hydro
<https://nlhydro.com/electric-vehicles/ev-rebate/>.

122 See “Rebates” (last accessed 23 May 2023) online: EV Assist Nova Scotia <https://evassist.ca/rebates/>.

23 See “Electric Vehicle Incentive” (last accessed 23 May 2023) online: Government of Prince Edward Island
<https://www.princeedwardisland.ca/en/information/environment-energy-and-climate-action/electric-vehicle-incentive>.

124 See “Apply for a rebate for a new zero-emission vehicle” (last accessed 23 May 2023) online: Government of Yukon
<https://yukon.ca/en/driving-and-transportation/apply-rebate-new-zero-emission-vehicle>.
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stacked on top of the federal EV rebate.’?5 Many provinces and the federal government also provide
incentives for the installation of EV charging infrastructure. 126

However, these programs are not without controversy and some jurisdictions have pursued policies which
may discourage EV use — for example, Saskatchewan has implemented a road use fee for EV owners,
apparently to account for their lack of contribution to highway maintenance (otherwise collected from drivers
through a provincial fuel tax).'?” Moreover, only higher income households can generally afford currently
available EVs, so these subsidies can be regressive.

(b) Ratepayers

Regulators have also been considering the appropriate regulatory framework to apply to new low-carbon
technologies, with implications on ratepayer funds. The BCUC has been particularly active in recent years,
with numerous decisions grappling with the appropriate regulatory approach to the energy transition (and
the associated innovations in technology). Although BC legislation exempts certain “prescribed
undertakings” relating to decarbonization investments from “needs” reviews and requires the BCUC to allow
utilities to recover costs incurred in pursuing these undertakings from ratepayers, 28 the BCUC retains the
discretion to oversee how those undertakings are implemented and how costs are recovered. And this
discretion has teeth: in line with a long sequence of decisions, stretching back decades, the BCUC has
frequently applied traditional economic regulation principles to this shifting landscape, often to the benefit
of ratepayers.129

As one example, last year, the BCUC considered BC Hydro’s proposed rates for EV charging services at
stations it owns and operates.'3° Under the CEA and GGRR, these services are “prescribed undertakings”
for which BC Hydro is entitled to full cost recovery. Nonetheless, the BCUC rejected BC Hydro’s proposed
charging rate on the basis it was not just and reasonable, because it failed to recover BC Hydro’s cost of
service and would therefore create an uneven playing field for other (non-utility) charging service providers
and potentially distort the competitive EV charging market.'3" In other words, the BCUC refused to permit
BC Hydro to distort a nascent market by cross-subsidizing its EV charging operations with funds generated
from other ratepayers.

125 See Transport Canada, “Incentives for purchasing zero-emissions vehicles” (last modified 22 November 2022) online:
Government of Canada <https://tc.canada.ca/en/road-transportation/innovative-technologies/zero-emission-vehicles/light-duty-zero-
emission-vehicles/incentives-purchasing-zero-emission-vehicles>.

126 See e.g. Natural Resources Canada, “Zero Emission Vehicle Infrastructure Program” (last modified 9 May 2023) online:
Government of Canada <https://natural-resources.canada.ca/energy-efficiency/transportation-alternative-fuels/zero-emission-
vehicle-infrastructure-program/21876>; “EV charger rebate program for single-family homes” (last accessed 23 May 2023) online:
BC Hydro <https://electricvehicles.bchydro.com/incentives/charger-rebates/home>; “Financial assistance for a home charging
station” (last modified 11 May 2023) online: Gouvernement du Québec <https://www.quebec.ca/en/transports/electric-
transportation/financial-assistance-electric-vehicle/charging/home-charging-station>; “Commercial EV Charger Rebate” (last
accessed 23 May 2023) online: Newfoundland Labrador Hydro <https://nlhydro.com/evchargerrebate/>; “PEI Electric Vehicle
Charging Funding Program (PEI EVCF Program)” (last accessed 23 May 2023) online: Government of Prince Edward Island
<https://www.princeedwardisland.ca/en/service/pei-electric-vehicle-charging-funding-program-pei-evcf-program>; “For the road”
(last accessed 23 May 2023) online: Government of Yukon <https://yukon.ca/en/road#level-2-electric-vehicle-chargers>.

27 See “New Annual Fee of $150 on Electric Vehicles” (20 April 2021) online: Government of Saskatchewan
<https://www.saskatchewan.ca/government/news-and-media/2021/april/20/new-annual-fee-of-$150-on-electric-vehicles>.

128 See Clean Energy Act, SBC 2010, ¢ 22 [CEA]; Greenhouse Gas Reduction (Clean Energy) Regulation, BC Reg 102/2012
[GGRR].

125 See e.qg. British Columbia Utilities Commission, FortisBC Energy Inc. - Inquiry into the Offering of Products and Services in
Alternative Energy Solutions and Other New Initiatives, order G-201-12 (Vancouver: BCUC, 12 December 2012) [AES Report]
which set out a framework to assess the entry of “traditional” utilities such as FortisBC, which provides natural gas service in BC,
into new business activities outside of the traditional utility business. The AES Report built on the BCUC’s 1997 Retail Markets
Downstream of the Utility Meter Guidelines, which similarly set out guidelines for the conduct of regulated utilities in non-
traditional/unregulated spheres.

%0 See Re British Columbia Hydro and Power Authority Public Electric Vehicle Fast Charging Service Rates Application (26 January
2022), Order G-18-22, online (PDF): BCUC <https://www.ordersdecisions.bcuc.com/bcuc/decisions/en/520273/1/document.do>.
31 Ibid at i.
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In contrast, the BCUC approved the EV charging rates applied for by another BC electric utility (FortisBC
Inc.)."32 In doing so, the BCUC noted that (i) a rate that supports the development of a competitive market
for EV charging would be just and reasonable, and accordingly the playing field between the utility and
other competitive EV charging service providers should be as level as possible; 133 (ii) the EV charging rate
should aim to minimize any recovery of EV charging costs from the utility’s other ratepayers (i.e., cross-
subsidization should be minimized); 3 (iii) a comparison to market EV charging rates would be helpful as
a check on the utility’s proposed EV rates; '35 and (iv) the ongoing uncertainties relating to the EV charging
market required periodic monitoring and evaluation of the utility’s rates by the BCUC. 136

These different decisions by the BCUC on EV charging rates demonstrate that, even when governments
require regulators to allow the recovery of costs related to the energy transition from ratepayers, regulators
still have a role to play in ensuring that the mechanism for this recovery is fair to those ratepayers, and does
not unduly impede the development of private investment outside of the utility’s domain.

In addition, the BCUC has been active in considering the appropriate regulatory framework for new
technologies associated with decarbonization. Recent proceedings have considered the regulation of
EVs, '8 renewable natural gas (RNG),'%® and hydrogen.'® These generic proceedings allow the
Commission to holistically evaluate the regulatory issues raised for these technologies, rather than on a
one-off basis in individual rate applications, and can provide industry participants with certainty as to how
their operations will be rate-regulated, if at all.

(c) Investors

Private investment in the manufacture and distribution of consumer-facing energy products has also been
on the rise. One recent example is Volkswagen’s announcement in March 2023 that would establish an EV
battery manufacturing facility in St. Thomas, Ontario — part of more than $17 billion in investment by global
automakers and suppliers of EV batteries and battery materials that Canada and Ontario have attracted
since 2020."° This follows up on Umicore’s announcement in 2022 that it plans to invest $1.5 billion to
build an industrial scale cathode and precursor materials manufacturing plant in eastern Ontario, which

32 See Re FortisBC Inc Application for Approval of Rate Design and Rates for Electric Vehicle Direct Current Fast Charging Service
(24 November 2021), Order G-341-21, online (PDF): BCUC
<https://www.ordersdecisions.bcuc.com/bcuc/decisions/en/516736/1/document.do>.

138 Ibid at 15-16.

34 Ibid at 16.

'35 Ibid at 17.

136 Ibid at 17.

187 See British Columbia Utilities Commission, Inquiry into the Regulation of Electric Vehicle Charging Service: Report Phase 1,
order G-10-18 (Vancouver: BCUC, 26 November 2018) at i-ii, 32-33 where the BCUC held that persons providing EV charging
services were “public utilities” under the BC Utilities Commission Act, RSBC 1996, ¢ 473 [UCA], but that an exemption from utility
regulation should be granted to EV service providers that were not otherwise public utilities because the EV charging market was
not a monopoly in need of economic regulation. The BCUC ultimately issued an exemption in Order G-66-19 (22 March 2019).

138 Supplying natural gas is a “prescribed undertaking” under the CEA and GGRR when certain criteria are met, see CEA, supra
note 128 at s 18 and GGRR, supra note 128. Historically, the BCUC has considered RNG energy supply contracts on an ad hoc
basis to ensure they meet the legislated requirements, but the BCUC is now undertaking an inquiry into RNG that is expected to
establish a framework for assessing RNG contracts, see British Columbia Utilities Commission, Inquiry into the Acquisition of
Renewable Natural Gas by Public Utilities in British Columbia: Phase 1 Report, order E-14-21 (Vancouver: BCUC, 28 July 2022).
The first phase of the BCUC’s RNG inquiry concluded in July 2022, and provided additional clarity on what constitutes RNG under
BC'’s legislative scheme. The second phase of the inquiry is ongoing, and is expected to further clarify the scope of natural gas
products that qualify as RNG, as well as the BCUC's role in assessment and enforcement of RNG-related issues.

138 See British Columbia Utilities Commission, Inquiry into the Regulation of Hydrogen Energy Services, order G-330-22 (Vancouver:
BCUC, 21 November 2022) at Exhibit A-2 where the BCUC considered the appropriate regulatory framework for hydrogen energy
services in BC, including its production and storage, distribution, and sale to end-use customers, and whether the hydrogen
industry is anticipated to constitute a competitive market; see also British Columbia Utilities Commission, Inquiry into the Regulation
of Hydrogen Energy Services: Hydrogen Workshop Draft Report, order G-95-23 (Vancouver: BCUC, 26 April 2023) in which the
BCUC recommended several exemptions from regulation for participants in the hydrogen industry, on the basis of the principles set
out in the BCUC's earlier AES Report (supra note 129), including that the BCUC generally prefers not to regulate in the face of
competitive markets.

40 See Innovation, Science and Economic Development Canada, “Canada and Ontario welcome historic investment from
Volkswagen” (last modified 13 March 2023) online: Government of Canada <https://www.canada.ca/en/innovation-science-
economic-development/news/2023/03/canada-and-ontario-welcome-historic-investment-from-volkswagen.html|>.
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would also assist in the production of EV batteries. ! Across the country, private investors (often supported
by or in partnership with public bodies) are expending significant capital on the technologies and
infrastructure necessary for the energy transition.

Further, various jurisdictions have passed legislation to create markets for carbon credits, whereby
investors in lower carbon energy production and clean technology can commercialize the carbon reductions
resulting from their investments. As specific examples:

1. At the federal level, the CFR will provide economic incentives for the development and adoption
of clean fuels, technologies, and processes, and will also require producers and suppliers of liquid
fossil fuels (gasoline and diesel) to reduce the carbon intensity of these fuels.'*? The CFR also
establishes a credit market through which fuel producers and suppliers can create, purchase, or
sell carbon credits for use in their own operations in future years or those of other parties, who may
purchase credits to comply with the reduction requirements imposed by the CFR. 143

The CFR are, for the most part, already in force, and the annual reduction requirements take effect
on July 1, 2023.44 Credits can be created in three ways under the CFR: by undertaking projects
that reduce the lifecycle carbon intensity of liquid fossil fuels (e.g., carbon capture and storage, on-
site renewable electricity, co-processing); supplying low carbon fuels (e.g., ethanol, biodiesel); and
supplying fuel or energy to advanced vehicle technology (e.g., electricity or hydrogen in
vehicles).# The last category, in particular, will help promote the uptake of EVs, by providing a
way for charging network operators and charging site hosts to commercialize the environmental
benefits of EV adoption. 146

2. In Alberta, the TIER requires facilities that emit more than 100,000 tonnes of GHGs per year to
reduce their emissions intensity by a specified percentage.'¥ Facilities to which TIER applies can
achieve compliance by implementing processes and technologies to reduce on-site emissions;
purchasing emission offset credits from other producers or utilizing emission performance credits,
if obtained in previous years; or purchasing credits by paying into the TIER Fund at prescribed
prices. 48

Facilities in Alberta can generate emission offset credits by voluntarily reducing their greenhouse
gas emissions through offset projects meeting the requirements of TIER, and the resulting offsets
are quantified using Alberta-approved methodologies called quantification protocols.'® These
credits can then be used to offset future emissions or sold through the carbon credit market.

3. In British Columbia, the LCFS regime, reflected in the GGRA and RLCFRR, sets carbon intensity
targets for certain fuels (broadly, gasoline and diesel), with fuel suppliers generating credits for
supplying fuels with a carbon intensity below the targets and receiving debits for supplying fuels

41 See Government of Ontario, News Release, “Eastern Ontario Joins Province’s EV Revolution with Game-Changing Battery
Materials Manufacturing Investment” (13 July 2022), online: Government of Ontario Newsroom
<https://news.ontario.ca/en/release/1002190/eastern-ontario-joins-provinces-ev-revolution-with-game-changing-battery-materials-
manufacturing-investment>.

42 See “What are the Clean Fuel regulations?” (last modified 7 July 2022) online: Government of Canada
<https://www.canada.ca/en/environment-climate-change/services/managing-pollution/energy-production/fuel-regulations/clean-fuel-
regulations/about.html>.

3 Ibid.

44 CFR, supra note 18 at s 176; see also Regulatory Impact Analysis Statement (Department of the Environment), (2020) C Gaz |,
3868 (Clean Fuel Regulations).

45 See “Compliance with Clean Fuel Regulations” (last modified 17 February 2023) online: Government of Canada
<https://www.canada.ca/en/environment-climate-change/services/managing-pollution/energy-production/fuel-regulations/clean-fuel-
regulations/compliance.html>.

46 See supra note 145.

147 See “Technology Innovation and Emissions Reduction Regulation” (last accessed 23 May 2023) online: Government of Alberta
<https://www.alberta.ca/technology-innovation-and-emissions-reduction-regulation.aspx> at “Tier regulated facilities”.

48 Ibid at “Compliance obligations”.

49 See “Alberta Emission Offset System” (last accessed 23 May 2023) online: Government of Alberta
<https://www.alberta.ca/alberta-emission-offset-system.aspx>.
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with a carbon intensity above the targets.'° In effect, those who supply lower-carbon fuel are
provided with a commodifiable asset (credits) that they can sell to other, higher-carbon fuel
suppliers.

The GGRA and RLCFRR are expected to be replaced by the new LCFA in 2024.15" Although many
key aspects of the LCFA remain to be set out in forthcoming regulations, the BC Government has
stated that the intent of the LCFA is to expand the scope of the LCFS to include more fuels, such
as aviation and marine fuels, and to enable the Province to issue credits to projects that capture
carbon dioxide directly from the air, thus widening the pool of potential proponents eligible to earn
LCFS compliance credits. 52

PartlllT Why Who Pays Matters

Does it matter who provides the funding necessary to reach net zero goals, as long as the effect of this
spending is to reduce greenhouse gas emissions — especially when it appears there will be plenty of funding
for such efforts from governments, ratepayers, and investors?

The answer is “yes”, because there is ultimately a finite amount of capital and resources available to finance
the energy transition, and a decision to pursue one path may foreclose another. For example, when
governments pick technological winners and losers, they may divert resources away from better options.
Similarly, placing the burden of increased utility investment on ratepayers may in fact undermine
electrification by sending inefficient price signals. Finally, taxes or regulation that increase costs for trade-
exposed industries—particularly those that are likely to play a critical role in supporting the energy
transition—can sometimes simply push emissions into other jurisdictions, while eroding government
revenue and potentially creating a vicious cycle that reduces the resources available to pay for energy
transition investments.

Choices must therefore be made between different spending options (e.g., different tax incentives;
investments in different forms of technology; investments in different pieces of infrastructure), which may
have vastly different practical outcomes and distributional effects. These trade-offs cannot be made with
eyes closed: it is critical that those controlling policy understand the effects of their policies and approaches,
and balance the development of private markets against the management of market inefficiencies (and, in
some cases, failures).

It should never be lost that the ultimate goal of the energy transition is to meet greenhouse gas emissions
reduction targets. Accordingly, initiatives should focus on accomplishing this goal efficiently. That is,
ensuring that each dollar is spent purposefully, with the aim of lowering overall emissions at the least
possible cost, and appreciating potential economic interactions at provincial, national, and international
scales. The review above highlights that many of the questions of how this should be accomplished (i.e.,
who should pay) are being answered in different ways in different places, sometimes on an ad hoc basis.

We therefore conclude by proposing five principles to assist policy-makers and regulators in assessing
these trade-offs.

First, private markets and private investment should be leveraged where possible. Market forces offer scale
and technological advantages to help achieve the speed energy transition policy objectives need, provided
private capital has sufficient “skin in the game” to pursue promising solutions. Investors have invested, and
will continue to invest, huge sums for a few, potentially overlapping reasons: the profits to be made in the
energy transition, the desire to avoid costs imposed by regulatory changes, the drive to remain relevant in
a shifting economy, and/or a sense of social responsibility.

%0 See “Renewable & Low Carbon Fuel Requirements Regulation” online: Government of British Columbia
<https://www2.gov.bc.ca/gov/content/industry/electricity-alternative-energy/transportation-energies/renewable-low-carbon-fuels>.
51 Ibid.

52 See Government of British Columbia, News Release, “Low-carbon fuel expansion cuts emissions, creates jobs” (9 May 2022),
online: BC Gov News <https://news.gov.bc.ca/releases/2022EMLI0032-000730>.
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And, of course, market forces operate no matter what — the question is how.

Done right, government intervention can facilitate markets that tap into vast stores of private capital and
profit-driven innovation. Alberta’s REP program is an example in which government sponsored “de-risking”
facilitated investment and contributed to price discovery, leading to significant investment in green
generation without public subsidies.'5® Carbon pricing and flexible regulation, too, help enable markets to
find efficient solutions. 154

Utility regulators face concerns with utility investments into markets where private competition may naturally
arise. Economic regulation of “natural monopolies” has always attempted to approximate competitive
markets, in recognition that competitive markets are preferable and should be allowed develop where
possible, all else equal.

Regulators should conduct careful cost-benefit testing of utility innovation spending where utilities seek to
have their ratepayers, rather than their shareholders, pay for that spending. Utilities’ role in innovation has
historically been limited, so they often do not have competitive advantages in that regard. Utilities’ ability to
pass on research and development costs to ratepayers also means they do not have the same incentive to
spend that money efficiently as (non-utility) private capital does.

At the same time, utilities seeking to enter markets without “natural monopoly” characteristics risk
undermining the development of those markets, for two reasons. The first is that utilities often have an
unmatched geographic footprint arising from their exclusive monopoly, giving them a natural advantage
over private competitors. The second, and perhaps more important, reason is that utilities have a captive
ratepayer base from which they can often recover the costs of their investments in these new markets.
Without careful oversight, utilities’ ability to cross-subsidize these new ventures can allow pricing and
investment that private competitors cannot match.'%® This risk must be zealously guarded against.

Despite these potential pitfalls, however, utilities also have great potential to assist in meeting climate goals.
With effective regulatory oversight, utilities can offer the best of both worlds: the scale of private capital and
innovation incentives with the efficiencies of scope and scale inherent in a natural monopoly that is under
an obligation to serve.

Second, despite the importance of harnessing private markets and investments, the public will likely bear
a large share of the cost of the energy transition, and policies should aim to spend that money efficiently
and fairly. Policies designed to address the enormity of the challenge associated with climate change have
come too late to allow for a gradual transition, and governments have generally not shown an appetite to
impose the full costs of the transition on businesses and end users based on their emissions, through
measures like large carbon taxes or low emissions caps. Although private-sector ESG initiatives and
individual consumption decisions may bridge some of that gap, they are unlikely to be sufficient on their
own. Since the challenge of climate change affects all of society, it very well may be appropriate that the
public pay a share of the costs to combat it, even if public spending is generally less efficient than the
deployment of private capital.

Yet government intervention in the form of subsidizing particular corporations or technologies can
encourage “rent seeking” and provide limited pubic benefit. While multiple governments around the world
are using subsidies as a central plank in their energy transition plans, these subsidies are not without
controversy: subsidies can be zero-sum spending that displaces private capital that would have similarly
been invested absent the subsidy, can lead to a “race to the bottom” as jurisdictions compete to attract
industries, and can ultimately be wasteful if they plough capital into losing ventures that could have been
more efficiently deployed elsewhere.

%3 See supra notes 80-81 and accompanying text.

% See Mark Jaccard, The Citizen’s Guide to Climate Success (Cambridge: Cambridge University Press, 2020) at ch 6.

%5 See e.g. supra notes 130, 132 where the BCUC considered this issue in the context of BC Hydro’s and Fortis Inc.’s respective
applications for EV charging rates; see also supra notes 137-139 and accompanying text.
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For example, the recently announced $13 billion CAD in government subsidies to be provided to
Volkswagen to entice it to construct its EV battery plant in Southern Ontario involve a substantial amount
of public money used to support what is fundamentally a profit-driven enterprise. The Volkswagen subsidies
also illustrate that the energy transition in Canada is not happening in a vacuum — $8 to $10 billion CAD of
these subsidies is intended to match benefits that Volkswagen would have received under the Inflation
Reduction Act if it had put the factory in the United States. %6

While the economics of government subsidies is beyond the scope of this paper, we suggest five (non-
exhaustive) guiding high-level considerations.

One consideration is that competing against other countries to subsidize specific energy transition-related
initiatives may support other government strategic initiatives, and perhaps may even be justified on that
basis, but is not advancing the energy transition beyond what would have occurred in any event.

Another consideration is that subsidies should target initiatives that create public, rather than private,
benefits. Subsidies that merely increase the returns to private capital are not truly subsidizing the energy
transition but instead are subsidizing investor profits. Where subsidies are flowing to specific projects with
an aim to generate profits, the aim should be to ensure the public fairly shares in those profits to provide a
continuing source of revenue for reinvestment into new, future initiatives. Inversely, where providing private
benefits, more disperse, tailored approaches (e.g. investment tax credits) that still require significant
investment of private capital are more likely to be efficient than direct subsidization of specific private
projects.

The next consideration is that direct spending on matters that are already within the government’s control
are more likely to generate public benefits. Governments are already directly and significantly involved in
aspects of the economy that generate greenhouse gas emissions (transport, the built environment, Crown-
owned utilities, etc.). Direct subsidies to facilitate emissions reductions in these areas are more likely to
generate incremental greenhouse gas emissions reductions than others.

Another consideration still is that government’s long time horizon means it can support riskier endeavours
than the market can and that this may justify a preference for subsidies to fund basic research and early
stage technology over established technologies that already have well-established project economics and
markets.

A final consideration is that while end-user subsidies (e.g., EV rebates, grants to encourage fuel switching
or to install heat pumps) can avoid some of these issues, they can also create new ones, so care must be
taken when establishing them. Depending on the nature of the market, the economic incidence of the
subsidy may nonetheless allow suppliers to privatize the benefits rather than reducing prices for consumers.
Subsidies can also cause consumers to shift their consumption patterns to offset the direct greenhouse gas
emissions reductions associated with the subsidy. And even where effective, if subsidies support spending
on products only affordable to higher income or wealthier individuals, they can be regressive in their effect
and therefore unfair.

Third, not all “public” sources of funds are created equally. In some respects, utility ratepayers and
taxpayers are often treated as akin, yet they often differ in important ways.

For instance regulators who approve increases in energy costs are imposing a burden that is generally
disproportionately borne by lower-income households, who can least afford it.'5” Accordingly, utility costs
that increase electricity rates may, in effect, cause regressive impacts under traditional rate-setting models,

%6 See lan Austen, “Canada Lands Volkswagen Battery Plant with Billions in Subsidies” The New York Times (21 April 2023) online:
<https://www.nytimes.com/2023/04/21/business/energy-environment/volkswagen-battery-canada.html>.

57 See e.qg. Brett Dolter & Jennifer Winter, “Electricity Affordability and Equity in Canada’s Energy Transition: Options for rate design
and electricity system funding” (16 October 2022) online (PDF): Canadian Climate Institute Scoping Papers
<climateinstitute.ca/scoping-papers/> at 35.
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doubly so where uptake of utility incentives and subsidies is skewed toward higher income utility customers.
In contrast, taxes including income taxes and other climate change initiatives may have differing levels of
progressivity. 58 Financing energy transition initiatives through taxation rather than utility costs may lead to
more equitable outcomes, and particularly financing them through carbon taxes may be both equitable and
a fair way to impose costs.

Creative rate-setting solutions (such as means-tested energy charges) may provide a partial solution to
these concerns, but effectively mean that higher-income utility customers are subsidizing the rates of lower-
income utility customers.'®® These solutions may also compound existing cross-subsidizations. For
instance, in British Columbia, residential ratepayers are already cross-subsidized by other ratepayers, since
the rates paid by residential customers are insufficient to cover their cost of service — with the difference
made up by other customer classes (particularly commercial customers). 6% Distributional effects are even
more complex where load is highly industrialized (e.g., in Alberta, about 60% of electricity usage is
industrial'®1). Cross-subsidies are not merely an academic unfairness. They can spark and justify political
discontent, leading to the abandonment of otherwise successful initiatives, or the flight of capital into “fairer”
jurisdictions. This is particularly a concern absent cross-border carbon adjustments to level the playing field
for trade-exposed industries.

Higher energy costs potentially associated with large utility investments may also, unintentionally, inhibit
electrification. Whereas carbon taxes provide an incentive to reduce emissions, high electricity prices can
have the opposite effect, incenting emitters to continue emitting and paying carbon tax rather than
electrifying. Accordingly, in some cases taxpayer infrastructure funding (hypothetically, the reallocation of
carbon tax revenues) may provide more effective price signals.

Fourth, requlators should play a key role in providing policy makers and the public with a clear
understanding of who is paying for what. Given the moving parts above, even if regulators may, in some
instances, have limited discretion to impact the allocation of costs (due to government policy), 162 they should
still ensure that the allocation of costs is made clear to the public, to ensure that all stakeholders in the
energy transition (which, ultimately, includes all of us in one capacity or another) are able to make efficient
choices, resulting in the best possible mix of energy and climate actions.

We have discussed examples, above, where government policies, with the best of intentions, have resulted
in public funds being spent on green initiatives in inefficient and ineffective ways, while in other cases public
actions in the energy transition have been a great success.'®® Public utility regulators have technical
expertise and their ear to the ground and are therefore uniquely situated to speak both neutrally and with

%8 See Jennifer Winter, Brett Dolter & G. Kent Fellows, “Carbon Pricing Costs for Households and the Progressivity of Revenue
Recycling Options in Canada” (2023) 49:1 Can Pub Pol'y 13.

1% See Dolter & Winter, supra note 157 at 22-28. See also California efforts to tie utility rates to income: Jeff St. John, “Income-
based Electric Bills: The Newest Utility Fight in California”, (9 May 2023) online: Canary Media
<https://www.canarymedia.com/articles/energy-equity/income-based-electric-bills-the-newest-utility-fight-in-california>

160 See British Columbia Ministry of Energy, Mines, and Petroleum resources, Comprehensive Review of BC Hydro: Phase 1 Final
Report, (Vancouver: BC MEMPR, February 2019) at 19 (“Currently, BC Hydro’s residential customers are covering 90.8% of the
cost of serving them. Commercial customers are paying as much as 123.5% of their cost of service and industrial customers are just
over or under 100%”").

161 See “Provincial and Territorial Energy Profiles — Alberta” (last modified 3 March 2023) online: Canada Energy Regulator
<https://www.cer-rec.gc.ca/en/data-analysis/energy-markets/provincial-territorial-energy-profiles/provincial-territorial-energy-profiles-
alberta.html>.

62 See CEA, supra note 128, s 18 and GGRR, supra note 128 which together prescribe various undertakings for which the BCUC
must allow a public utility to recover associated costs in rates, including undertakings related to the development of LNG (GGRR, s
2), electric transmission and distribution systems (GGRR, s 4) and hydrogen production and distribution (GGRR, s 6). BC Hydro’s
Standing Offer Program and the Ontario FIT, discussed in section I1.1(d), above, are other examples where regulators had curtailed
ability to impact the allocation of costs.

163 As discussed in section 11.1(d), above, BC Hydro’s Standing Offer Program and the Ontario FIT each led ratepayers in the
respective jurisdictions to pay too much for the renewable energy obtained through the programs. In contrast, the REP in Alberta led
to the acquisition of renewable electricity without raise the bill for taxpayers, as the contracts for difference acquired under the
program ultimately favoured the government. The Gold River transmission line on Vancouver Island, discussed in section 11.2(c)
above, is another example where, at the behest of government, a utility invested in a project that was not in ratepayers’ interests (in
that case, a transmission line that has to date not been used for its intended purpose, decades later).
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credibility about the issues surrounding the funding of the energy transition, so that government, industry,
customers, and other stakeholders can make informed choices. As such, regulators should not be afraid to
exercise their powers to provide the public with much-needed information, perspective, and credibility. 164
Regulators have a public-interest mandate and the expertise to provide valuable information, to government
and the public, about the relative efficiency and effectiveness of decarbonization measures. Providing such
advice should not be viewed as inappropriately entering the political realm.

Fifth, the perfect must not be the enemy of the good. Just as capital investment comes with trade-offs, so
too do the choices of how to achieve greenhouse gas reduction targets. While some prefer to see net-zero
targets achieved through the adoption of green generation technologies rather than carbon capture or
offsetting, there are ultimately human and environmental costs associated with every technological and
infrastructure-based solution that need to be weighed in the balance. At the same time, hoping for
technological breakthroughs to avoid moving away from greenhouse gas-emitting fuel sources places
considerable weight on an unknowable breakthrough. Ultimately, all of these options will likely need to be
invested in to some extent. Creating the proper incentives across governments, regulators, and private
capital will, we hope, allow the energy transition to be undertaken efficiently and fairly.

64 See e.g. AUC Procedures and Processes Review Committee, Report of the AUC Procedures and Processes Review Committee,
(Calgary: Alberta Utilities Commission, 14 August 2020) which encouraged the AUC to be more assertive in the exercise of its
existing powers to ensure regulatory efficiency and the fulfilment of the Commission’s mandate.
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