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Prompt payment movement sweeps across Canada

Federal

Federal Prompt Payment for Construction Work Act

Manitoba

Manitoba Law Reform
Commission’s Report (2018)

British Columbia

BCLI Report No. 89

Alberta

Builders’ Lien (Prompt Payment)

Amendment Act, 2020

Ontario
Saskatchewan

Construction Act
The Builders’ Lien (Prompt Payment)

Amendment Act, 2019

An Act to facilitate oversight
of public bodies’ contracts
and to establish the Autorité
des marchés publics

Nova Scotia

Builders’ Lien
and Prompt
Payment Act

New Brunswick
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Prompt Payment in Ontario and Alberta
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Ontario’s Swift Adjudication Process

* Notice of Adjudication (contains name of proposed Adjudicator)

e 4 days for Adjudicator to consent — if no consent then the claimant shall
request appointment by ODACC, which is to appoint within 7 days of
receiving the request

* Within 5 days of Adjudicator appointment, the claimant must provide to
Adjudicator and other party: Notice of Adjudication, copy of contract or
subcontract, and any documents the claimant intends to rely upon

* Adjudication conducted in the manner determined by the Adjudicator
(including timelines)

e Adjudicator to make a determination within 30 days after receiving
claimant’s documents



How can the energy industry prepare?
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Identify key personnel within your organization

Procurement

Financial

Internal Audit Controls

Risk Project
Management . Controls/
& Insurance Management

Contract
Management

Claims Vendor
Management Compliance
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Develop a playbook for your organization

Feedback
Mechanisms

List of
Process Acceptable
Workflows A Variations to
A Documents

Standard
Form

Documents
Know

When to Set
Seek Legal Responses
Advice

Organization
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Operating
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Contract Drafting Strategies

* Prompt Payment
o Template for proper invoice
o Draft invoice procedure
o Review notice and payment provisions
e Adjudication
o Align with existing dispute resolution clauses

o Contractually agree to restrict time periods for adjudication
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Consider a Standard Form of Proper Invoice

Contractor Company Logo

BILLTO:

INVOICE

Company: Owner Contractor Name Contrastor
Division. Engmeering & Constuclion Services Confractor Number 123456789
Projactlead:  John Doe Froject Lead John Doa
Tel # L6300 Tel # 15-XHXXN
Email: John Dos@owner ca Email John Doe@contractor ca
Streat Address: 234 Jororto Street, Sl Hoar Street Address 124 Toronko Street, Und 12
City Toronto, Ontario City Tovewito, Oniario
Postal Coda:  XXW XXX Festal Code XXX XXX
HST Regictration # 00000
RFx#: DX
Conlract # Contract Number (If Avaiiatie)
Descapton: Project Deserphion
Billing Period:  ({Start) fo { End) INVOICE DATE: Movember 28, 2015
Progress & PR-XX INVOICE # 12345
PO # X0
Progress To Date
fem Base Contrast | Changs Orders “"“;‘;3"“’“ PreviousDraw | Cument Deaw
% 5
Kem 1 SO0 oo 50,00
a2 $0.00 D00% m.m|
Eem 3 000 000 5a (l)|
G053 Anount 5000 00 000 0.00% 5 (IJ-I §0.00) 00,00
Hoicback (10%) $0.00
Confractual Holdback $0.00)
MNet Amount $0.00)
13 HST $0.00
Total Ameunt Due $0.00]
MName: Signature:
Title: Date:

Attach Backup Documents as Required by the Contract

Consider a standard form of
proper invoice.

o Decide in advance about
the acceptable variations
to information required
with proper invoice.

Alternatively, a robust list of
what constitutes a proper
invoice in the contract

o If you are using other
party’s format it may take

longer to process invoices
in different formats
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Manage Adjudication — Respondent’s Playbook

 Determine whether contract templates should provide for
adjudication for types of disputes other than those mandated in the

legislation

* Provide for appropriate internal timelines taking into account
statutory deadlines

e Create an account and subscribe to the online system (if any)
* |dentify person(s) to manage your online system account

* |f you have retained legal counsel, invite him/her to create an
account in the online system to access the submissions



PROMPT PAYMENT MOVEMENT SWEEPS ACROSS CANADA — IS THE ENERGY INDUSTRY READY TO COMPLY?

Adjudicator renders a determination — what next?

 Compliance Payment
o Source of compliance payment — Contingency? Lenders?

o Method for processing the payment — Invoice? Change order?

* Non-Compliance
o Set out procedures for shaping contractor’s suspension right if a
determination is not paid
* Notice to the owner
* Account for safety and protection of personnel and public

* Protection of materials and machinery
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Adjudicator renders a determination — what next?

* Binding, until:
o Matter determined by court or arbitration; or

o Written agreement between the parties

 Seek legal advice to assess the options following receipt of a
determination:

o Option 1: Commence or continue court proceeding or arbitration

o QOption 2: Setting aside on judicial review

* Note that lien rights are still available and may be exercised in the
meantime
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